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The Struggle for Integration 


Bills to integrate the bar will be introduced in a number of legislatures early 
in 1923. This is as it should be. These bills will create issues and legislative 
struggles will ensue. It is to be hoped that the associations sponsoring these bills 
will be victorious, but even if all should fail, still a great deal of good will be done. 

The widespread interest in the organization of the bar is indicative of a new 
spirit in the profession. A sense of solidarity is being evolved. Heretofore the 
responsible element of the bar has been satisfied with a laissez faire philosophy and 
the irresponsible minority has traded on the immunity thus conferred. 

The feeling is growing now that the profession cannot afford to continue 
partly decent and partly rotten. It has got to clean house and the cleaning must 
start on the inside. If there is validity in the ideas for organization now current 
(and they have worked in every other country) and if the profession has enough 
spirit to fight the thing through, there can be no doubt as to the outcome of the 
struggle. 

Success is not likely to come, in most states, without a fight. This idea of 
bar integration is so unlike accustomed facts that it tends at the outset to provoke 
hostility. Most of the staunchest supporters of the idea were at first in opposition. 
Rarely does one find an idea which has to make its way against such instant oppo- 
sition and yet succeeds in convincing practically all sincere investigators. 

It will be a salutary experience for the bar associations to rally their strength 
in a fight for the integration of the profession. Their members need to exert 
themselves for the welfare of the profession and the public. In being forced to 
think upon the issues involved they will come to have a better understanding of 
the position the legal profession should hold as a body corporate existing for the 
holy mission of administering justice. The practice of the law is essentially a 
public service and it can become, as it should, the most honored and trusted of the 
professions. ‘T’o that end all lawyers who have a pride in their work should strive 
to win for the bar an organization which will permit it to work out its own salva- 
tion. Success may not come at first, but if the profession has enough self-respect- 
ing and public spirited members to deserve success, it will be won in due time, 
and the effort to advance that time will itself go far to create the substantial bene- 
fits which are sought. 





Introducing Nine New Directors 


The board of directors of the American Judicature Society has recently been 
increased from ten to nineteen members. This permits of making it more rep- 
resentative. The new members, taken alphabetically; are: 

Dean Henry M. Bates, of the University of Michigan Law School, who has 
proved, over a long period, his fitness to head one of the oldest and one of the 
most progressive centers of legal scholarship. 

Charles A. Boston, of the firm of Hornblower, Miller and Garrison, New York 
City. Mr. Boston is one of the originators of the Legal Ethics Clinic, instituted 
by the New York County Lawyers’ Association, and has been chairman of the 
committee from the beginning. He is at present also chairman of the Conference 
of Bar Association Delegates. 

Charles 8. Cushing, of the San Francisco law firm of Cushing and Cushing, 
who is pre-eminent among Pacific Coast practitioners. 

Walter F. Dodd, of the Chicago Bar, who is an authority on constitutional 
and administrative law and author of the recently published work entitled State 
Government. 

Augustus R. Hatton, Professor of Political Science in Western Reserve Uni- 
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versity. Dr. Hatton has filled a unique role as field secretary for the National 
Municipal League, assisting in scores of cities to draft commission-manager charters. 
He has also counselled constitutional conventions and legislatures and is entitled 
to a large share of credit for the better organization of municipal government. 

William Draper Lewis, of the Philadelphia Bar, was formerly dean of the 
University of Pennsylvania Law School. His enthusiasm for higher educational 
standards was a powerful factor in bringing about the movement now on fcot 
throughout the country. 

Amos C. Millar, former president of the Chicago Bar Association, headed the 
committee of that body which, in 1921, succeeded in securing the re-election 
of twenty judges who were slated for retirement by a predaceous political gang. 
His address concerning this triumph was published in the JourNAL for August, 
1921. 

Reginald Heber Smith, of the Boston Bar, is the author of Justice and the 
Poor, the book which followed a nation-wide investigation and became the 
cornerstone of the movement for legal aid through professional sources and for 
improved procedure for small claims. 

Major Edgar B. Tolman, former president of the Chicago Bar Association, 
succeeded the late Stephen S. Gregory as editor of the American Bar Association 
Journal. Major Tolman has long been an advocate of scientific procedure. His 
success as editor has made the entire profession of law his debtor. 





The American Law Institute 


The Juristic Center movement which originated in the American Law School 
Association, and was referred to in this Journal (Vol. V, No. 6) has made a 
notable progress during the past year. A Committee on the Establishment of a 
Permanent Organization for the Improvement of the Law was formed from 
representatives of the bench, the bar and the legal teaching profession, with Mr. 
Elihu Root as chairman and Dr. William Draper Lewis as secretary. This com- 
mittee has thoroughly canvassed the opportunity for improving the law, especially 
in lessening uncertainty and complexity, and has drafted its report. 

The report will be presented to a representative gathering of lawyers, judges 
and teachers to be held in Washington on February 23. There will be present 
representatives of the supreme and appellate courts of the ‘state and nation, presi- 
dents of the leading bar associations, deans of law schools and representative 
practitioners. The matters presented in the report will be debated and settled and 
an organization will be created, probably under the title of The American Law 
Institute. 

The work to be undertaken presumably will involve what is best described as 
a “restatement” of the law with respect to subjects which suffer most from un- 
certainty and complexity. The product will bear no resemblance to an encyclopaedia 
or a digest. Nor will it be a formal code. The work will be more like Jenk’s Digest 
of the Laws of England than any other work, but will be based on a wider author- 
ship and criticism, and will not purport to cover the entire law. Probably several 
years will be required to dispose of a few topics. It is anticipated that the work 
will recommend itself to the practicing lawyer and to the judge to the end that 
one will quote it as authority and the other will rely upon it. So may its unify- 
ing and clarifying influence gradually improve the texture of our law. 

The projected work will emphatically not be a book-selling venture. , It will 
be a united attempt on the part of bench and bar to cope with defects inherent 
in a system of law woven on three score looms. It should make a powerful appeal 


to the good sense and the imagination of every person who is interested in the 
growth of law. 























Conciliation Law Held Valid 


North Dakota Supreme Court Sustains Act Which Established Con- 
ciliation for Small Controversies, In Notable Decision 


By the enactment of 1921 the state of 
North Dakota blazed the way in concilia- 
tion procedure as applied to an entire 
state. That act has recently been held 
valid by the state Supreme Court in the 
case of Klein v. Hutton (September, 
1922 term), which was brought as a test 
case. The decision is a very important 
one in every respect as it will doubtless 
assist materially in the adoption of con- 
ciliation in some form or other generally 
throughout the country as a solution of 
the problem of administering justice in 
small controversies. 

The success of conciliation under the 
auspices of a successful city court was 
demonstrated first in Cleveland and then 


in Minneapolis and other Minnesota 
cities. The modern unified city court 
makes it an easy matter to apply prin- 
ciples of conciliation to causes involving 
small amounts. <A trusted and disin- 
terested judge finds it easy to guide liti- 
gants to substantial justice at a cost which 
the traffic can stand. 

But rural folk must have different ma- 
chinery. This was worked out in the 
North Dakota act which requires district 
judges to appoint conciliators at conveni- 
ent points in each county. The operation 
is under the control of the district judges 
throughout. The act is published here- 
with as a basis for consideration of the 
constitutional questions involved. 


North Dakota Conciliation Law 


An Act to Provide for Conciliationteof Con- 
troversies and to Repeal Sections 9187, 
9188, 9189, 9190, 9191 and 9192 of the Com- 
piled Laws of North Dakota, 1913. 

Be It Enacted by the Legislative Assem- 

bly of the State of North Dakota: 

1. CONCILIATION BOARDS CRE- 
ATED. It shall be the duty of District 
Court Judges to establish a Conciliation 
Board in each county of their respective 
districts within ninety days from the tak- 
ing effect of this act. Each such Concilia- 
tion Board shall consist of such number 
of Conciliators as the District Court 
Judge of such county shall determine 
and he shall have power to increase the 
number thereof and to remove Concilia- 
tors at his pleasure, but at no time shall 
there be less than six -members nor more 
than twelve members on any such board. 
These members shall not include the 
County Court Judge, who shall be an ex- 
officio member of the Conciliation Board 
for his county. 

2. ELIGIBILITY AND COMPEN- 
SATION. Every person having the quali- 
fications of a voter shall be eligible for 
appointment as Conciliator for the county 
in which he resides. Any member of the 
bar who acts as Conciliator shall not 
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thereafter appear, in any subsequent pro- 
ceeding, on behalf of either party to any 
controversy submitted to him as Concili- 
ator. The moving party to any contro- 
versy shall pay to the Conciliator a sum- 
mons fee of twenty-five cents in all cases 
involving a sum of ten dollars or less, and 
fifty cents in cases involving a sum of 
over ten dollars. In every case where 
conciliation is effected the acting Concili- 
ator shall be entitled to receive for liis 
services the sum of one dollar where the 
amount of controversy is ten dollars or 
less, and two dollars where the amount is 
over ten dollars and less than one hundred 
dollars, and two per centum of the amount 
involved where the amount is over one 
hundred dollars: said amounts to be as- 
sessed against either party, or part against 
each, at the discretion of the Conciliator. 
Provided ; that when two or more Concili- 
ators participate in a hearing a like fee 
shall be paid to each of them. 


3. APPOINTMENT AND OATH. 
Conciliators. shall be appointed and re- 
moved by order of the District Court 
judges for the counties in which they re- 
side, entered upon the docket of the dis- 
trict for each county. Within ten days 
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from the date of their appointment, and 
before entering upon the discharge of 
their duties, they shall take an oath of of- 
fice prescribed by the judge appointing 
them. 

4. ORGANIZATION. The District 
Court judge shall be chairman ex-officio 
of the Conciliation Board in each county 
of his district. He shall call such meet- 
ings of Conciliators as he shall deem 
proper, preside over such meetings and 
instruct Conciliators in respect to their 
duties. Upon his request any such Con- 
ciliator shall make report to him in writ- 
ing of his official acts. 


5. CONCILIATION PROCEED- 
INGS PREREQUISITE TO PROCESS. 
After the expiration of said ninety days 
no process shall be issued in commence- 
ment of a civil suit by any justice of the 
peace or by any other trial court unless 
the moving party shall file in court a cer- 
tificate of a Conciliator showing that an 
attempt has been made to effect a settle- 
ment of the claim and that such attempt 
has failed; but the foregoing shall not 
apply to actions known as provisional or 
remedial remedies, actions involving title 
to or possession of real estate and suits 
involving over $200. Provided, however, 
that any District Court Judge in cham- 
bers may in a particular instance, on a 
proper showing, direct the issuance of anv 
such process in any trial court without 
recourse to conciliation proceedings. 

6. APPLICATION FOR CONCILI- 
ATION. Any person presuming to have 
any civil claim not specified as an excep- 
tion in Section 5, before commencing suit, 
shall request one of the Conciliators for 
the county in which he resides, or in 
which the person complaining [com- 
plained of] resides, to act as Conciliator. 
Thereupon such Conciliator, if qualified 
and able to act, shall summon by letter or 
telephone or personally the party com- 
plained of to appear before him at a cer- 
tain time. Upon the hour set for such 
conciliation hearing, if the parties are 
present, it shall be the duty of the Con- 
ciliator to hear the parties and their wit- 
nesses and to endeavor to effect an 
amicable settlement of the controversy 
agreeable to law and equity. Conciliators 
may, in their discretion, administer oaths 
and require statements under oath. They 
shall make no record of the evidence ad- 
duced, and no parts of the proceedings 


shall be admitted as evidence, or consid- 
ered at the trial of the case, and no Con- 
ciliator shall be competent as a witness 
in respect thereto in any subsequent pro- 
ceeding. 

%. CHANGE OF VENUE. At the 
time of the first hearing and before proof 
has been submitted by any party, the par- 
ties may by mutual agreement elect to 
submit their controversy to another Con- 
ciliator than the one first selected; and 
in such case the first Conciliator shall 
dismiss the proceedings and make no rec- 
ord of [or] report thereof. 

8. CONTINUANCES.  Conciliators 
shall have power to continue their hear- 
ings from time to time to meet the con- 
venience of the parties. 

9. CONCILIATORS MAY SIT TO- 
GETHER. Conciliators shall have power 
to request the assistance of other Con- 
eiliators of their county in any concilia- 
tion proceedings, and in case two or more 
Conciliators officiate in respect to any con- 
troversy any one of them may certify the 
proceedings on behalf of all. 

10. TONCILIATORS NOT 
OBLIGED TO SERVE. No Conciliator 
is obliged to act in any given controversy, 
and shall not act if he has any interest in 
the controversy or is a member of the im- 
mediate family of either of the parties, 
unless consent is given. In case no Con- 
ciliator convenient to the moving party 
is obtainable, then the County Judge of 
that county shall act as Conciliator. 


11. CONCILIATOR’S REPORT. In 
every case in which a Conciliator shall 
serve he shall forthwith certify to the Dis- 
trict Court for his county the terms of the 
agreement, if any be effected. The report 
shall describe the claimant’s demand and 
embody the terms of settlement, bearing 
the signatures of the parties. It shall be 
entered upon the docket of the District 
Court and thenceforth shall have the full 
force and effect of a judgment of the said 
court, but shall be subject to any terms 
concerning its satisfaction which the par- 
ties shall have agreed upon, and subject 
to the lawful orders of the judge for such 
District Court. 

12. FAILURE TO AGREE. In case 
the party complained of ‘shall fail to ap- 
pear at the conciliation hearing or for 
any other reason there shall be no settle- 
ment of the controversy by agreement of 
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the parties, then the Conciliator shall give 
to either or both parties, upon request, 
his certificate to the effect that an at- 
tempt has been made in good faith by the 
moving party to effect a settlement of a 
controversy, which shall be concisely de- 
scribed, and that the attempt has failed. 
13. PERSONAL APPEARANCE. 
The parties to all conciliation proceedings 
shall appear in person, except that, for 
good cause shown, the Conciliator may 
permit a party to be represented by an- 
other person, not a member of the bar. 
In order to be so represented the party 
unable to appear shall authorize his rep- 
resentative to appear and act for him in 
effecting a settlement of the controversy 
by agreement, or by arbitration, if the rep- 
resentative shall so elect, and shall be 
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bound by the acts of his representative 
the same as if he were present in person. 


14. ARBITRATION BY CONCILI- 


ATOR. Whenever both parties shall agree 


in writing to submit their controversy to 
a Conciliator for his determination as ar- 
bitrator, the Conciliator shall receive the 
evidence and within five days make his 
award, which award shall be filed in the 
District Court for that county and be en- 
tered upon the docket as a judgment by 
award and shall have the full force and 
effect of a judgment of such Court. 


15. REPEAT. Sections 9187, 9188, 
9189, 9190, 9191 and 9192 of the Com- 
piled Laws of North Dakota, 1913, are 
hereby repealed. 


Approved March 10, 1921. 


Supreme Court Opinion Sustaining the Act 


In THE SuPREME Court 
STATE oF Nortw DAKOTA 
Klein, 
Plaintiff and Appellant. 
Vs. 
W. TI. Hutton, 
Defendant and Respondent. 
An appeal from the District 
Court of Burleigh County, 
W. LL. Nuessle. Judge. 


(1) Chapter 38 of the Session Laws of 
1921, which provides for the conciliation of 
controversies, where the amount involved is 
$200 or less, is a valid enactment and in no 
manner contravenes, as contended, certain 
provisions of the Constitution of the United 
States or of the State of North Dakota. The 
appellant claimed that the act was invalid 
as contravening some of the provisions of 
the Constitution of the United States and 
many of the provisions of the State consti- 
tution. The grounds on which the uncon- 
stitutionality of the statute is asserted are 
so numerous that it would be impracticable 
to state them all in a syllabus. In the opin- 
ion they are fully analyzed and decision 
made of them. 

(Syllabus by the court.) 

Opinion of the court by Grace, J. 

JUDGMENT AFFIRMED. 

Messrs. Zuger & Tillotson, Bismarck, N. D., 
Attorneys for Respondent. 

M. Theo. Koffel, Bismarck, N. D., and R. C. 
Morton of Carrington, N. D., Attorneys for 
Appellant. 

John H. Wigmore, of Counsel, Chicago, IIl., 
for the American Judicature Society, and 
Albert Kocourek, of Chicago, Ill, Amici 
Curiae. 


Kk. B. 


Grace, J. 

This is an appeal from a judgment and 
for costs and disbursements. It will be 
conducive to a clear comprehension of the 
issues involved to set forth a concise state- 
ment of the material facts necessary to 
be stated: On the 6th day of December, 
1920 at Bismarck, North Dakota, the de- 
fendant executed and delivered to plain- 
tiff, his promissory note of that date in 
the sum of $60, bearing interest at 10% 
per annum, and due on demand. De- 
mand for payment of the note was duly 
made. No payment was made, except the 
sum of $2. At the time the action was 
commenced plaintiff was the owner and 
holder of the note. 

At the time of commencement of the 
action there was a duly appointed, quali- 
fied, acting conciliation board within and 
for the County of Burleigh, State of 
North Dakota, which was appointed by 
virtue of the provisions of Chapter 38, of 
the Session Laws of 1921, which repealed 
Sections 9187-9188-9189-9190-9191 and 
9192 of the Compiled Laws of North Da- 
kota for 1913. The plaintiff before com- 
mencement of this action did not file in 
any court certificate of a conciliator, 
showing any attempt to effect a settle- 
ment of the claim upon which the action 
is brought. He made no attempt to have 
his claim submitted to conciliation. In 
the action no provisional or ancillary 
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remedy was sought nor was there involved 
therein title or possesison of real estate; 
nor has any district judge directed the 
issuance of process therein without re- 
course to conciliation proceedings. There 
are no other material facts. 

The complaint is in the ordinary form 
in such cases before the passage of the 
Conciliation Act. In substance the de- 
fense set forth in the answer is; that at 
the time of the commencement of the 
action, there was a duly appointed, quali- 
fied and acting conciliation board within 
and for the County of Burleigh, as pro- 
vided for under Chapter 38 of the Session 
Laws of 1921, referred to in the answer 
as Senate Bill No. 158 of the 17th Legis- 
lative Assembly; that plaintiff before the 
commencement of the action did not file 
in any court a certificate of a conciliator, 
showing an attempt to effect a settlement 
of the claim upon which the action is 
founded; that such attempt has failed; 
that the action is not one in which a pro- 
visional or ancillary remedy is sought; 
that it does not involve title or possession 
of real estate, and, that no district judge 
directed the issuance of any process in the 
action without recourse to conciliation 
proceedings. 

Were it not that the ultimate issues, 
and innovation in the administration of 
justice, provided for in the act in the kind 
of controversies to which it relates, con- 
cerns not only the social welfare of the 
citizens of this state, but indirectly may 
concern the welfare of the citizens of 
other states of the Union, should such 
other states or any of them at some future 
time see fit to follow the example of North 
-Dakota in the enactment of a Concilia- 
tion Act, the first of the states to establish 
a state wide tribunal of conciliation, the 
case would be of minor importance, but in 
the circumstances the case is manifestly 
one of unusual public interest. The case 
has been ably briefed by the counsel of 
both parties, and especially able and help- 
ful is the brief filed by Honorable John 
Wigmore of Counsel, author of the well 
known work on Evidence, which bears his 
name, who, from public interest, appeared 
on behalf of the American Judicature 
Society, and Herbert Harley and Albert 
Kocourek, who appear as Amici Curiae, 
and whose participation is also from pub- 
lie interest. 
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The manifest purpose of the Act, is to 
facilitate, regulate and encourage a volun- 
tary adjustment of matters which other- 
wise would or may become the subject of 
legal controversies, where such amount 
does not exceed $200, and to provide a 
means to accomplish that end, the use of 
which will not necessitate invoking the 
powers and functions of the ordinary and 
regularly constituted courts of justice. 
Perhaps in this state from one-third to 
one-half of all civil causes involve not to 
exceed $200, any of which may be litigated 
from the lowest to the highest court, 
many of which in fact are so litigated. 
and which, had just a little common sense 
been applied to the facts by the litigants, 
would not have resulted in litigation. 
Neither is it an unreasonable statement 
that the expenses of such litigation to the 
parties concerned will approximate the 
amount involved therein. However, the 
monetary loss in this class of litigation is 
not the full measure of the whole loss; to 
ascertain the whole loss, there must be 
included loss of time, for time is of great 
value; if it were possible to get an ac; 
counting of all the time consumed or lost 
by litigants in this state in all actions in- 
volving not more than $200, plus the loss 
of time by all witnesses. and that were 
applied to production of what may be 
termed necessities of life, the amount of 
such production and its value would be 
astounding. In addition to this, every 
law suit is a miniature war, in which the 
respective combatants are bringing into 
action, all their ingenuity, energy and re- 
sourcefulness for the purpose of acquiring 
victory, and like war, when the battle is 
ended there still remains in the breasts of 
the participants, a certain amount of re- 
sentment against their late adversaries. 
The principle of encouraging private ad- 
justments of legal controversies embodied 
in the Act was in all probability derived 
from the laws of Norway and Denmark, 
where a conciliation system has been in 
use since 1797. Many thousands of citi- 
zens of each of those countries later be- 
came citizens of our country, and of our 
state in particular, constituting therein a 
great body of our most respected citizen- 
ship, now, as at the time of the adoption 
of our constitution. 

The purpose of the Act being praise- 
worthy, seeking to maintain amicability 
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ietween those who otherwise might be 
compelled to resort to expensive litiga- 
tions over claims within the amount speci- 
fied by the Act, it should be sustained 
unless its provisions are inhibited by the 
fundamental law of the United States or 
of this State. That the act in various 
respects and for various reasons contra- 
venes in certain respects, the Constitution 
of the United States and that of the State 
of North Dakota is the contention of the 
appellant. Appellant’s contentions chal- 
lenging the validity of the Act are eight 
in number; each will be considered in the 
order adopted in appellant’s brief. 


Point “1” 


Appellant contends that the Act is un- 
constitutional and contravenes Section 61 
of the Constitution of North Dakota, in 
that its title is defective. The title of the 
Act reads thus: “An Act to Provide for 
Conciliation of Controversies and to Re- 
peal Sections 9187. 9188, 9189, 9190, 
9191 and 9192 of the Compiled Laws of 
North Dakota for 1913.” The provisions 
of Section 61 of the Constitution are as 
follows: “No bill shall embrace more than 
one subject, which shall be expressed in 
its title, but a bill which violates this pro- 
vision shall be invalidated thereby, only 
as to so much thereof as shall not be so 
expressed.” 

The subject of the bill which became 
Chapter 38, is Conciliation of Contro- 
versies, that is, the subject matter or 
object of the bill is conciliation of contro- 
versies. It is evident that there could be 
no conciliation of controversies, unless 
there were a tribunal, conciliation board, 
or a conciliator or conciliators with 
powers to be exercised in a definite terri- 
tory, and before whom such controversies 
could be taken for conciliation ; it is also 
clear, that in order for the tribunal or 
board to properly function, some form of 
organization would necessarily have to be 
provided and the powers and duties of the 
conciliators or a conciliator defined and 
his or their compensation fixed. Again, 
in order for the Board of Conciliation or 
the conciliators to function and to ac- 
complish the purpose intended, there 
would need to be some method of pro- 
cedure prescribed through which proceed- 
ings might be brought before them. A 
proper bill for the conciliation of .contro- 


137 


versies would designate some authority 
empowered to establish a conciliation 
board in a definite territory. It would 
specify a means of designating concilia- 
tors and their number, their eligibility, 
cémpensation, and in what manner they 
should qualify before entering upon the 
discharge of their duties, the extent of 
their jurisdiction and any limitations of 
it; provide for conciliation proceedings. 
as a prerequisite to process and provide 
for the repeal of other laws or sections of 
other laws in conflict with the Act. All 
of these matters would be germane to the 
organization, jurisdiction and procedure 
of a tribunal or board, created for the 
conciliation of controversies. The bill 
under consideration contains all these 
essential matters or things and perhaps 
more of similar import to which specific 
reference has not been made. It consists 
of 15 sections, all of which are germane 
to the organization, jurisdiction and pro- 
cedure of the tribunal or board for the 
conciliation of controversies created by 
the Act. In short, the whole subject mat- 
ter of the bill relates to the conciliation of 
controversies. The subject of the bill is 
expressed in the title. The bill is valid 
and does not contravene the provisions of 
Section 61. State vs. Woodmansee, 1 N. 
D. 246; State vs. Haas, 2 N. D. 202; 
Martin vs. Tyler, 60 N. W. 392; Bye vs. 
Stafford, 4 N. D. 304; State vs. North 
Dakota Children’s Home Society, 10 N. 
D. 493; State Finance Co. vs. Mather, 15 
N. D. 386; Powers Elevator Vo. vs. Pott- 
ner, 16 N. D. 581; State vs. Minneapolis 
& Northern Elevator Co., 17 N. D. 23; 
State vs. Blaisdell, 18 N. D. 55; State vs. 
Peake, 18 N. D. 101; McKone vs City of 
Fargo, 24 N. D. 53; 138 N. W. 967; 
State vs. McGillic, 25 N. D. 27, 141 N. 
W. 82; State vs. Turner, 37 N. D. 635; 
State vs. Brown, 38 N. D. 340, 165 N. W. 
520; Brown vs. Steckler, 168 N. W. 670; 
State vs. Hagen 175 N. W. 372; Herr- 
mann vs. Mobile County (Ala.) 80 So. 
112; Reese vs. State (Ala.) 78 So. 461; 
Henry vs. State ex. rel. Welch (Ala.) 76 
So. 417; Lonshore vs. State ex. rel. Kroell 
(Ala.) 76 So. 33; Park vs. Pacific Fire 
Extinguisher Co. (Cal.) 173 Pac. 615; 
Anderson vs. Board of Com’rs (Col.) 189 
Pac. 294; In re School Code of 1919, 108 
Atl. 39; Rushton vs. State (Fla.) 78 So. 
345; Crowell vs. Akin (Ga.) 108 8. E. 
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791; Crawley vs. State (Ga.) 102 8. E. 
898; B. & O. Ry. Co. vs. Town of Whit- 
ing, 161 Ind. 229; Stewart vs. Brady 
(Ill.) 300 Ill. 425; 133 N. E. 310; 
Mitchell vs. Lowden, 123 N. E. 566; 
People ex. rel. Gash vs. Sweitzer, 282 Ill. 
171; People ex. rel. Fitzgerald vs. Stitt, 
280 Ill. 553; State Board of Charities and 
Corrections vs. Combs (Ky.) 237 S. W. 
33; McGregor vs. Allen, 33 La Ann 870; 
Sunderlin vs. Board of Supervisors of 
Iona City, 119 Mich. 535; Giller vs. Me- 
Carthy, 34 Minn. 318, 25 N. W. 637; 
State vs. Women’s and Childrens Hos- 
pital Ass’n (Minn.) 184 N. W. 1022; 
Payne vs. Mahon, 44 N. J. L.; Hayes vs. 
City of Hoboken (N. J.) 108 Atl. 868; 
State ex. rel. D’Alton vs. Ritchie, 119 N. 
FE. 124; Couch vs. State (Tenn.) 203 S. 
W. 831; Jackson vs. Bell (Tenn.) 226 
S. W. 207; State vs. McCornish (Utah) 
201 Pac. 637; City of Richmond vs. Pace 
(Va.) 103 S. E. 647; Traveler’s Insur- 
ance Co. vs. Township of Oswego (C. C. 
A 8th Cir.) 59 Fed. 58; Daley vs. Beery 
(N. D.) 178 N. W. 104, —N. D.—; Wil- 
son vs. Fargo (N. D.) 186 N. W. 265: 
State ex. rel. Board of Education of De- 
vils Lake vs. County Auditor (N. D.)— 
N. D—, —N. W.—. 


Point “2” 


It is contended that appellant was de- 
nied the right of trial by jury secured by 
Section 7 of the State Constitution, which 
provides so far as material here: “The 
right of trial by jury shall be secured to 
all, and remain inviolate.” Section 5 of 
the Act provides: “After the expiration 
of said ninety days, no process shall be 
issued in commencement of a civil suit 
by any Justice of the Peace or by any 
other trial court unless the moving party 
shall file in court, a certificate of a con- 
ciliator showing that an attempt has been 
made to effect a settlement of the claim 
and that such attempt has failed; but the 
foregoing shall not apply to actions known 
as provisional or remedial remedies. 
actions involving title to or possession of 
real estate and suits involving over $200. 
Provided, however, that any District 
Court Judge in chambers may in a par- 
ticular instance, on a proper showing, 
direct the issuance of any such process in 
any trial court without recourse to con- 
ciliation proceedings.” 
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Section 6 deals with the application for 
a conciliation and the notice to be given 
by the conciliator to the party complained 
of and of the requirement of the party to 
appear before the conciliator. Section 12 
provides: “In case the party complained 
of shall fail to appear at the conciliation 
hearing or for any other reason there 
shall be no settlement of the controversy 
by agreement of the parties, then the con- 
ciliator shall give to either or both parties, 
upon request, his certificate to the effect 
that an attempt had been made in good 
faith by the moving party to effect a 
settlement of the controversy, which shall 
be concisely described, and that the at- 
tempt has failed.” 

The meaning of these sections, as we 
view them, is simply this: that no action 
involving $200, or less shall be com- 
menced in any court, unless it come within 
some of the exceptions specified in the act, 
until the moving party, that is, the party 
who claims to recover, first shall have 
complied with the provisions of the act. 
and has received a certificate of the con- 
ciliator to the effect that an attempt had 
been made in good faith to effect a settle- 
ment of the controversy but that such at- 
tempt has failed. The certificate may be 
given to either or both parties. It is clear 
from the language of the act that after 
the procuring of such certificate by either 
or both of the parties, process may be 
issued, actions maintained and the right 
of jury trial obtained by the parties or by 
either of them in the same manner as be- 
fore the enactment of the conciliation 
act hence the right of jury trial is not 
denied. The right of “trial by jury,” as 
that term is used in Section 7 of the con- 
stitution means a trial in court whether 
that court be a court of record or one not 
of record. A Conciliation Board such as 
is provided for under Section 120 of the 
constitution is not a court; it is a tri- 
bunal, a board, a table of peace where 
those who have certain kinds of contro- 
versies are invited to sit; this tribunal 
possesses none of the attributes of a court. 
There are various kinds of courts with 
varying powers and jurisdiction. Courts 
have the power in a greater or lesser de- 
gree of issuing process. Their power in 


this respect is derived from fundamental 
law, statutory law, enacted in pursuance 
of fundamental law, the common law, and 
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their own inherent powers. Black, in his 
dictionary in defining process, uses the 
following language, after giving limited 
definitions of it: “But in its more compre- 
hensive signification it includes not only 
the writ of summons, but all other writs 
which may be issued during the progress 
of an action. Those writs which are used 
to carry the judgments of the courts into 
effect, and which are termed ‘writs of 
execution, are also commonly denomi- 
nated ‘final process’ because they usually 
issue at the end of a suit.” 

Courts, in addition to the power of 
issuing process have the right to hear, de- 
termine and decide legal controversies 
presented before them. Where any of 
these powers is lacking there is no-.court. 
The Board of Conciliation or any con- 
ciliator has not the power of issuing 
process. Upon an application for con- 
ciliation made, there is no power to issue 
process compelling the person against 
whom the claim is, to appear before the 
hoard or a conciliator. All the concilia- 
tor may do is to inform the party com- 
plained of by letter, telephone or person- 
ally, to appear before him at a certain 
time; but, if he does not appear, all the 
conciliator can do is to certify to that 
fact and to such facts as under Section 12 
may be properly included in this certifi- 
cate. He cannot determine nor decide 
the controversy, if there is objection by 
either party, as a court could. He may 
hear the controversy if both parties ap- 
pear for the purpose of affecting an 
amicable settlement between them where 
they agree in writing to submit their con- 
troversy to him; and when so authorized 
he may make an award. His power to 
make the award is derived through the 
written consent of the parties, while a 
court acquires its jurisdiction of the 
parties through process which it may law- 
fully issue. The conciliator exercises 
what may be termed his good offices not 
judicially, but in the manner prescribed 
by law in order to effect a settlement of 
the controversy, while a court proceeds 
by process and determines and decides the 
controversy regardless of the consent of 
the parties but through and by the exer- 
cise of judicial power. 


Points “3” and “4” 


It is contended that the act violates 


139 


Section 13 of the Constitution of the 
State of North Dakota, and Articles 5 
and 14 of the amendments to the Consti- 
tution of the United States. Section 15 
relates to due precess in criminal prosecu- 
tions. It defines certain rights possessed 
by one charged with the commission of 
the crime. It has no application here as 
this matter is a conciliation proceeding, 
relating to a promissory note. As to the 
Fifth Amendment of the Federal Consti- 
tution, it is sufficient to say that defend- 
ant may not invoke it. It is, we believe, 
quite firmly established by the decisions 
of the Federal Supreme Court, that the 
Fifth Amendment is a_ limitation of 
power of the Federal Government, and 
not of the power of the States. The pro- 
ceeding here is one before a board of con- 
ciliation, or before a conciliator, acting 
wholly under state legislation. Hunter 
vs. Pittsburgh, 207 U. 8S. 161; 52 Law 
Edition 151; Barron vs. Baltimore, 7 
Peters (U. 8.) 243. 

The Act is not, as contended, a denial 
of due process of law under either the 
State or Federal Constitution. All process 
und every remedy which the appellant 
had at law, he still has. These have been 
in no way abridged nor taken away from 
him. All that is required of him is, that 
before resorting to such process and .the 
use of such remedies, as a condition pre- 
cedent, he must possess the certificate of 
a conciliator, showing that the matter was 
submitted for conciliation, as required by 
the Act and no conciliation effected; 
unless the case is one which comes within 
some of the exceptions specified in the Act 
and in such event, no certificate is re- 
quired. Requiring such a condition pre- 
cedent to be performed before litigation 
may be initiated is not a denial of due 
process of law, for after compliance with 
the terms of the Act, he may resort to 
process and employ whatever remedies at 
law he formerly had. Requiring the per- 
formance of a condition precedent to 
litigation, such as contained in the Act, 
relates to the remedy to enforce the obli- 
gation and not the obligation; and where 
an act such as this in some respects affects 
the remedy applicable to the enforcement 
of the obligation at the time of the pas- 
sage of the act, it is not invalid, if—as 
this Act does—it provide and permits to 
remain in force and effect an adequate 
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remedy for the enforcement of the obliga- 
tion. Oshkosh Water Co. vs. Oshkosh, 
187 U. S. 437; 23 U. S. R. 234; 47 Law 
Edition 249; Antoni vs. Greenhow 107 
U. S. 468; 27 Law Edition 510; Memphis 
vs. United States 97 U. S. 293, 24 Law 
Edition 920; National Surety Co. vs. 
Architectural Decorating Co. 226 U. 8. 
276; 57 Law Edition 221; 6 R. C. L. 
Page 359, Section 354. 

The plaintiff claims the Act unconsti- 
tutional on the ground that the Attorneys 
of this State have a valid and existing 
contract with the State to represent liti- 
gants in all courts and in all proceedings 
and that the Act impairs that contract. 
The law cannot be asserted to be invalid 
for this reason. The authority granted 
by the State to persons to practice law, 
after proof of proper qualifications pre- 
scribed by law, and after compliance with 
any statutory enactments in that respect, 
is not a contract right, but merely a 
privilege or license. The record does not 
show that appellant is an attorney. We 
assume therefore, that he is not one and 
hence, is not in a position to question the 
validity of the statute on the ground that 
it denies the right and privileges, which 
it is claimed, are secured to attorneys. 

Points five to eight both inclusive may 
be disposed of together. Appellant con- 
tends that the act contravenes Section 20 
of the State Constitution which reads: 
“No special privileges or immunities shall 
ever be granted which may not be altered, 
revoked or repealed by the Legislative As- 
sembly; nor shall any citizen or class of 
citizens be granted privileges or immuni- 
ties which upon the same terms shall not 
be granted to all citizens.” An examina- 
tion of the act discloses that no privileges 
or immunities are granted except such as 
are applicable to all citizens or any of 
them under the circumstances and condi- 
tions expressed in the Act. All who are 
in the same situation are similarly 
affected. These principles, we believe, are 
fairly supported by the following cases. 
Vermont Loan & Trust Co. vs. Whithed, 
2 N. D. 82; 49 N. W. 318; State vs. 
Hagen, 44 N. D. 306, 175 N. W. 372. 

Point 6 to the effect that the act denies 
litigants whose claims are within and sub- 
ject to the provisions of the Act, due 
process of law, has been above disposed of 
and needs no further consideration. Point 
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7 is to the effect that the act is unconsti- 
tutional in that the legislature attempted 
to create a court with powers to hear and 
determine cases submitted to it, which 
court was not contemplated in the adop- 
tion of the constitution; and on the 
further ground that the act takes away 
the supervisory powers of the Supreme 
Court over all courts of the State. These 
and objections of a similar nature are 
easily disposed of by stating in substance 
what has already been stated, which is 
that the act does not create a court. It 
confers upon the conciliation board or the 
conciliators no judicial power. It simply 
established a tribunal by providing for 
the appointment of conciliators whose 
duties are defined by the act and relate to 
the settlement and not litigation of claims 
of the character of those mentioned in 
the act. The act in no way interferes 
with the powers of any court. It only re- 
quires certain preliminary steps to be 
taken with reference to the kind of 
claims mentioned in the act before the 
powers of the courts are invoked in the 
enforcement of them. 


Point “8” 


Under point 8, appellant contends that 
the conciliation act is not framed in ac- 
cordance with Section 120 of the Consti- 
tution, and further, that the procedure is 
so defective that a plea of res judicata 
cannot be asserted after the conciliation 
board has acted. Section 120 provides: 
“Tribunals of conciliation may be estab- 
lished with such powers and duties as 
shall be prescribed by law or the powers 
and duties of such may be conferred upon 
other courts of justice; but such tribunals 
or other courts when sitting as such, shall 
have no power to render judgment to be 
obligatory on the parties, unless they 
voluntarily submit their matters of dif- 
ference and. agree to abide the judgment 
of such tribunals or courts.” The legis- 
lature, in accordance with this section, 
did establish a tribunal of conciliation 
and by law duly prescribed its duties and 
powers. Under the provisions of the act 
it cannot render its award binding on the 
parties unless the parties agree in writ- 
ing to submit their matters of difference 
to and agree to abide the judgment by 
award of such tribunal. The judgment 


hy award when so made may be entered 
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upon the docket of the District Court as 
a judgment by award and shall then have 
full force and effect as a judgment of the 
court. The provisions of the act in this 
respect, we think, are within 120 of the 
constitution. In all of the proceedings 
which may be or are required to be taken 
under the Act there is nothing of the 
nature of litigation in them; nothing has 
been adjudicated: in a judicial sense. The 
acts of the board and of the conciliators 
are administrative in character. The act 
does not confer upon them judicial power, 
but only power to bring about settlement 
if the opportunity offers in the manner 
contemplated by the provisions of the act. 
If a settlement is effected under Section 
14 of the Act, it is authorized to be filed 
in the District Court and has as a judg- 
ment by award, the same force and effect 
as a judgment of the court. But in doing 
these acts there is no exercise of judicial 
power by the board or a conciliator but 
the award when filed in the district Court 
is very similar to a confession of judg- 
ment in that court by the parties against 
whom the award is made. 

The claim of appellant that it would be 
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impossible for a suitor or litigant in a 
subsequent action to plead a former ad- 
judication upon a claim determined by 
the board will not be considered ; it is not 
here involved. Appellant has asserted 
that conditions might arise, whereby if 
one is compelled to first submit his claim 
to the Conciliation Board, that the claim 
in the meantime might become barred 
through the expiration of the time within 
which under existing Jaw he is required 
to commence his action. The appellant 
is in no position to raise that question, as 
it is not involved in this case. Appellant 
contends that the right of appeal is denied 
since there is no right of appeal from 
the conciliation board. This is effectively 
answered by again stating that a concilia- 
tion board is not a court. The act is a 
valid enactment. 

The judgment appealed from is af- 
firmed. Respondent is entitled to his 
costs and disbursements on appeal. 

Ricuarp H. Grace, 
J. E. Ropinson, 

A. M. CHRISTIANSON, 
H. A. Bronson, 

L. E. Brrozett. 


Brief Submitted for American Judicature Society 


The appeal was from the District Court 
of Burleigh County, the Hon. W. L. 
Nuessle, who held the act constitutional. 

The brief of Theodore Koffel, counsel 
for Appellant, raised eight points. Alfred 
Zuger was counsel for Appellee and the 
American Judicature Society was_per- 
mitted to file its brief as amicus curiae. 
Prof. Albert Kocourek, of Northwestern 
University Law School, was mainly re- 
sponsible for the Society’s brief, Dean 
John H. Wigmore being of counsel. The 
last named brief is much too long to repro- 
duce here, but, as it may prove instruc- 
tive; portions of general interest are 
quoted. Persons wishing the entire argu- 
ment may obtain copies of the brief by 
applying to the secretary of the American 
Judicature Society. 

MAY IT PLEASE THE Court: 


1. As between the immediate parties, 
the controversy here is of little import- 
ance. It concerns an action on a promis- 
sory note of sixty dollars. The ultimate 
issues, however, are of considerable mag- 


nitude, involving questions of social wel- 
fare not only of the State of North 
Dakota but of every state in the Union. 

North Dakota has the enviable distinc- 
tion of being the first state in the Union 
to put into effect a state-wide tribunal of 
conciliation. The fate of this tribunal of 
conciliation is at stake in this cause. The 
action of this court in this cause will be- 
come a landmark for the existence of this 
tribunal. 


2. Legislation having for its purpose 
the regulation or encouragement of volun- 
tary adjustment of legal controversies, 
when limited to disputes involving not 
more than two hundred dollars, must be 
looked upon as directed toward the prob- 
lem of administering justice efficiently 
and economically in small causes. There 
has been a growing conviction that our 
typical American judicial system has not 
been efficient in determining such small 
controversies. In an address on this sub- 
ject, ex-President (now Chief Justice) 
William Howard Taft said: 
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“The - greatest question before the 
American people is the improvement of 
the administration of justice, civil and 
criminal, both in the matter of its prompt 
dispatch and the cheapening of its use.” 

About one-half of all civil causes in- 
volve not more than two hundred dollars, 
and a great majority of all the people 
never participate in causes involving a 
greater amount. The causes in which the 
really poor are involved are practically 
all in this class. 

The courts are necessarily constituted 
of such a nature as to enable them to 
adjudicate the most involved and difficult 
controversies, and judicial procedure has 
been evolved with a view necessarily to 
adapting itself to such causes. The right 
to trial by jury in all but the smallest 
causes results very generally in expense out 
of proportion to the amounts involved. 
This expense is usually borne by both 
parties to litigation and by the public as 
well. 

Various efforts have been made to 
simplify and cheapen judicial procedure 
in small causes and to this end the Car- 
negie Foundation for the Advancement 
of Teaching caused a nation-wide investi- 
gation to be made resulting in the “Re- 
port on Justice and the Poor,” by Regi- 
nald Heber Smith (Carnegie Foundation 
for the Advancement of Teaching, 1920). 

In this volume the author reports on 
various methods of reducing the cost of 
administering justice in small causes, in- 
cluding conciliation courts and concilia- 
tion procedure. 

It is commonly understood that the 
spirit of the law favors voluntary adjust- 
ments of legal controversies. The aim of 
the substantive law is to express rules so 
clearly that individuals will precisely 
know their rights and duties, thus obvia- 
ting controversies. But the law has not 
attained this desirable end, and tends, in 
this period of rapid development of com- 
mercial, industrial, and social interests, 
toward growing complexity. Even if the 
law were ideally clear there would still be 
a large class of controversies arising from 
misunderstanding and misinterpretation 
of facts. It is doubtless true that more 
controversies are settled without recourse 
to litigation than ever reach the courts. 
To that extent, the automatic adjustment 
of disputes is favored by the courts, pro- 


viding always that settlements are free 
from the element of duress. But if the 
cost of litigation is excessive, in propor- 
tion to the amount claimed, duress is 
present and the wholesome process of vol- 
untary adjustment is more or less vitiated 
and claimants often remain unsatisfied 
after “settling” their claims. 

The need for reducing the cost to the 
public is also a subject for legislative con- 
sideration. 

3. The principle of encouraging pri- 
vate adjustments of legal controversies 
by law derives in this country from the 
laws of Norway and Denmark, where a 
conciliation system has been in vogue 
since 1797, at which time these countries 
were under one government. (A very 
good description of the Conciliation 
Boards of Norway will be found in the 
Atlantic Monthly magazine, Volumes 68 
and 72, the author being Nicolay Grev- 
stad.) 

In Norway, a Conciliation Board con- 
sists of two officials, one of whom acts as 
chairman and the other as clerk. There 
is a board for every village of twenty or 
more families, for every parish, and for 
every city. These officers are chosen to 
serve for three years at a special election 
by the voters of the district and are nomi- 
nated by the city or parish council. They 
receive no salaries and their fees are 
limited to twenty-five cents for the sum- 
mons and fifty cents in case an adjustment 
is effected. The boards meet every week 
in the cities and every month in the 
country districts. 

Except in certain classes of cases of an 
emergency nature, no action can be com- 
menced in a Norwegian court of law un- 
less an attempt has been made to effect 
conciliation before the appropriate board. 
To secure the services of the board the 
claimant writes a letter in which he sets 
forth his grievance or claim. The person 
complained of is cited to appear before 
the board. He is not compelled to attend. 
If he fails to attend, the board will grant 
a certificate of failure, which, on presenta- 
tion to the clerk of court, will permit the 
claimant to begin an action at law. 

Attendance must be in person unless a 
party is unable to attend, in which case 
he may be represented by another who is 
not a lawyer. 

All statements made before the board 
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are privileged and cannot be divulged 
subsequently in any trial. The board 
hears the statements of both parties and 
their witnesses and receives any further 
relevant evidence and counsels a determi- 
nation of the controversy agreeable to law 
and equity. Either party may refuse to 
agree to any terms which are proposed 
and in case of failure to agree, a certi- 
ficate of failure will issue which will per- 
mit of formal litigation. 

If an agreement is effected the concilia- 
tors reduce it to writing, the parties sign 
it, and it is then recorded and can be en- 
forced the same as a final judgment. 

Mr. Grevstad presents figures show- 
ing that a very large proportion of all 
matters presented to conciliators in Nor- 
way are adjusted finally to the satisfac- 
tion of the parties without reaching the 
law courts, and that a considerable pro- 
portion of the remaining matters are sub- 
mitted forthwith to the conciliators for 
them to arbitrate, as provided by the con- 
ciliation law. 

This practice has remained in the law 
of both Norway and Denmark for more 
than a century and was retained in the 
latter country after the revision of the 
Danish Code in 1916. 

The effect of this practice is not to deny 
any party of his right to a day in court. 
It does, however, prevent the moving 
party from securing process of court and 
dragging his opponent into court, until he 
shall have given the opposing party an 
opportunity to discuss terms of settle- 
ment. This is the essence of the law. 

It is thus seen to be a measure of pro- 
tection to individuals against random or 
spiteful litigation or threats of litigation. 
Every person is assured by the law that 
he need not fear actions begun without 
notice, whether in good faith or not. 
Notice must be given to any person before 
he is put to the grievous expense of de- 
fending his property and his reputation. 

The law obviously aims at creating the 
best environment for an adjustment 
founded upon law and deriving from the 
facts of the case. The parties are re- 
quired to meet before duly qualified offi- 
cers who will maintain order and see that 
each party has full opportunity to state 
his case. The privilege against using 
statements then made in a subsequent 
action enables both parties to disclose 


frankly all the facts which they know. 
Finally, the conciliators, having experi- 
ence in guiding parties to a just settle- 
ment, counsel with respect to the terms 
of agreement. The parties listen to this 
counsel, knowing that they are entirely 
free to decline to accept it. Any agree- 
ment thus reached is purely voluntary and 
hence leaves in the minds of both a sense 
of satisfaction. Whether or not an agree- 
ment is effected, very little expense is 
created to either party, and none Whatever 
to the public. Such is the environment 
favorable to just settlements under the 
laws of Norway and Denmark. 

The State of North Dakota was settled 
largely by people of Scandinavian descent, 
which probably accounts for the provision 
for conciliation tribunals in the Consti- 
tution (Sec. 120). 

The experience of many North Dakota 
people with conciliation in their native 
countries also explains largely the nature 
of the statute entitled “An Act to Provide 
for Conciliation of Controversies,” etc., 
approved March 10, 1921. The procedure 
laid down in this act follows very closely 
the procedure provided by the Norwegian 
and Danish Codes. 

It is submitted that the procedure pro- 
vided by the act for conciliation is not 
properly and strictly judicial procedure. 
It looks to operation as a step preliminary 
to judicial procedure, being in this respect 
on the same footing as voluntary arbitra- 
tion. The fact that the legislature pro- 
vided for the selection of Boards of Con- 
ciliation for the several counties of the 
state by judges of the District Court will 
not in itself define the procedure thus 
provided as judicial procedure, because 
the legislature could just as well have 
provided for the election of conciliators 
or their appointment from any other 
source. It is not until an agreement is 
effected and is recorded in a court that 
judicial procedure applies. The fact that 
the act is limited to controversies involv- 
ing not more than two hundred dollars 
indicates that the legislature had in mind 
the solution of the problem first outlined, 
that of making adjudication more prac- 
tical and less expensive, at least in such 
cases as result in settlements. 

4. The act referred to is one adapted 
to every county and all of the people of 
the State of North Dakota. It is worthy 
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of notice, however, that the Norwegian 
and Danish experience is reflected in a 
different class of laws intended to ac- 
complish the same result in certain Amer- 
ican cities. 

In a city having its own local court 
always open, it is possible to utilize the 
principle of the Norwegian practice 
through what has come to be known in 
this country as the conciliation court. The 
first such instance occurred in the City of 
Cleveland, Ohio, where; on March 15, 
1913, a branch of the Municipal Court 
was designated as a Conciliation Court 
by order of the judges, as provided by 
law. This order provided that any per- 
son presuming to have a claim for thirty- 
five dollars or less should apply to the 
clerk of the Conciliation Court and pay 
a small fee for a summons. The sum- 
mons is served by mail. When the parties 
appear, the judge asks if a settlement has 
been effected. If so, it is recorded as a 
judgment. If not, the parties are asked 
to retire and negotiate. Upon returning 
to the bar they are again asked if they 
have arrived at an understanding. If not, 
the judge hears their testimony and finds 
a judgment. If either party is dissatis- 
fied, he may have the case transferred to 
another branch of the Municipal Court, 
there to be tried formally with a jury. 

At the end of seven years’ experience 
the clerk of the Municipal Court of Cleve- 
land reported that over 36,000 judgments 
had been rendered in the conciliation 
branch and in only three cases had either 
litigant sought further litigation. (Bul. 
XV Am. Jud. Soc. p. 2.) 

The success of the Cleveland Concilia- 
tion Court is attributed to the fact that 
the parties have confidence in the judg- 
ment and disinterestedness of the judge, 
and to the further fact that the Cleveland 
Bar Association lent its aid to make the 
procedure successful, advising lawyers not 
to go to the Conciliation Court, which 
advice is observed by the bar of that city. 

The City of Minneapolis was provided 
with an additional branch known as the 
Conciliation Court by an act of the Min- 
nesota Legislature. (Laws of Minnesota. 
1917, c. 263.) 

In cases involving less than fifty dol- 
lars, the judge of the Conciliation Court 
is empowered to render judgment if the 
parties do not reach an agreement. But 
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a dissatisfied party may still have the 
action removed to another branch of the 
Municipal Court for formal trial by jury. 
In cases involving fifty dollars, and not 
more than one thousand dollars, the power 
of the conciliation judge is purely ad- 
visory. (An explanation of the Minne- 
sota court appears in Minn. Law Review, 
Vol. 1, p. 107. An account of its opera- 
tion in the first eight months is found in 
Journal of the American Judicature So- 
siety, Vol. II, No. 1, p. 16. See, also, 
Bul. XV Am. Jud. Soc. pp. 4-18.) 

The Minnesota State Bar Association, 
which had been active in promoting pas- 
sage of the Act of 1917 voted in favor of 
providing conciliation courts for all the 
people of the state with jurisdiction up to 
one hundred dollars. In 1919, an act was 
passed by the Minnesota Legislature pro- 
viding for a conciliation branch of the 
Stillwater Municipal Court. (Laws of 
Minnesota, 1919.) 

The Minnesota Legislature in 1921 
provided a branch Concilation Court for 
the Municipal Court of St. Paul. (Laws 
of Minnesota, 1921.) 

The same legislature passed an act 
which permits city councils in all cities 
which have municipal courts to institute 
conciliation branch courts. This brings 
the conciliation court within the reach of 
litigants in all of the larger cities of the 
state. (Laws of Minnesota, 1921.) 

It appears from the foregoing experi- 
ence that within cities which have suitable 
judicial machinery it is possible to pro- 
vide for conciliation through special pro- 
cedure administered by a judge. The 
people of such a city have easy access to 
such a branch court. But for people liv- 
ing under rural conditions this type of 
conciliation is not adapted. Having these 
facts in mind, the North Dakota Legisla- 
ture shaped a system looking to the con- 
ciliation of disputes through administra- 
tive agents, rather than judges, following 
the Norwegian system. 

5. It is not too much to say that today 
one of the chief interests of the leaders of 
the American bar is improvement in the 
procedure of justice. There has been and 
still is widespread dissatisfaction among 
the people with the delay, expense, and 
uncertainty of litigation. The layman 


has been inclined to attribute all the evils ‘ 
of the administration of justice to the 
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self-interest of the lawyer class. In mani- 
fold verbal forms, Luther’s characteriza- 
tion of lawyers as bad Christians (“Juris- 
ten bdése Kristen”) has become an ac- 
cepted commonplace of popular belief. 
Within the law profession itself, another 
explanation is accepted. It is not the 
moral obliquity of men seeking to further 
their own selfish ends by making justice 
tortuous, difficult, and mysterious at 
the expense of the public, but the ex- 
planation is that the very nature of law 
develops an ingrained conservatism which 
overtakes those who deal expertly with its 
manifestation. 

A foreign observer, a Frenchman, has 
recently emphasized this point of view in 
a valuable book reviewing the backward- 
ness of American practice in dealing with 
progressive measures. (Professor Edouard 
Lambert of the University of Lyon in 
“The Government by Judges and the Op- 
position Against Social Legislation in the 
United tSates”: “I.e Gouvernement des 
Juges et la Lutte contre la Législation 
Sociale aux Etats-Unis.”’) 

Whatever may have been the just cause of 
complaint and criticism in the past, there 
is no mistaking the fact that in recent 
vears the better part of the bench and bar 
has been thoroughly aroused to the needs 
of a situation involving remarkable 
changes in social life brought by the new 
economic regime of the last generation. 


It is now pretty well recognized, as was - 


said by Mr. Justice Holmes in a dissent- 
ing opinion (Lochner v. New York, 198 
U. 8S. 45, 74) that “the Fourteenth 
Amendment does not enact Mr. Herbert 
Spencer’s ‘Social Statics.” The view is 
no longer exclusively held that legislatures 
cannot be trusted to make innovations un- 
known to the period of William and Mary. 
As was remarked by the same great judge 
(in M. K. & T. R. Co. v. May, 194 U. S. 
267) “it must be remembered that legis- 
latures are ultimate guardians of the lib- 
erties and welfare of the people in quite 
as great a degree as the courts.” The time 
has clearly passed when the courts will 
find constitutional obiections under the 
due process clause to ideas simply because 
of novelty or because of conjectural evil. 
The older view expressed by Mr. Justice 
Story (“Commentaries,” ii 653) that con- 
stitutions “are to speak the same voice 
now and forever” has in the process of 
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time been modified so that it is no longer 
deemed either a duty of piety or a postu- 
late of political wisdom to permit the dead 
hand of the past to obstruct necessary 
movements of progress. “A constitution 
states, or ought to state, not rules for the 
passing hour but principles for an ex- 
panding future,” says Mr. Justice Car- 
ozo of the New York Court of Appeals 
(“The Nature of the Judicial Process,” 
New Haven, 1921). The latest expression 
of judicial views which summarize the 
need for permitting the states to meet 
their problems in their own way is that of 
Mr. Justice Holmes in his dissent in 
Truazx v. Corrigan, 1921, 42 Sup. Ct. 124, 
where he says: 

“There is nothing I more deprecate 
than use of the Fourteenth Amendment 
beyond the absolute compulsion of its 
words to prevent the making of social ex- 
periments that am important part of the 
community desires * * * even though 
the experiments may seem futile or even 
noxious to me and to those whose judg- 
ment I most respect.” 

As may be seen in the notable and im- 
portant cases which reach the Supreme 
Court of the United States and which are 
very commonly decided by a divided court, 
there is reluctance to permit to the states 
unlimited latitude in economic questions, 
but since the Lochner case was decided in 
1904—now nearly twenty years ago—it 
is apparent that even in this field there 
has been a notable liberalization of judi- 
cial attitude toward state legislation. But 
we are not concerned with that here. The 
question at this bar does not touch any 
of the mooted problems of economic free- 
dom or privilege. The question here is 
one of procedural reform. The attitude 
of the courts toward these matters is to- 
day with rare exceptions one of tolerance 
and friendly interest. The existence of 
the various kinds of boards and commis- 
sions which exercise judicial or quasi- 
judicial powers, executive powers, and 
legislative powers, demonstrates two 
things: (1) the consciousness of the law 
profession that some method of relief is 
absolutely necessary today in dealing with 
the increasing bulk of justiciable contro- 
versies; and (2) that the courts must be 
relieved by new methods of organization 
and of procedure to be able to continue to 
do effective technical work. The old jeal- 
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ousy of jurisdiction is gone. The prob- 
lem which confronts the nation is not one 
of verbal calisthenics. It is a realistic 
problem—we must find better ways and 
methods to do justice between litigants. 
It has been said by an eminent educator 
that “the world has been remade in the 
last half century.” If this statement is 
only measurably accurate, the legal estab- 
lishment cannot stand by with indiffer- 
ence wrapt in the haughty contempt of 
the barons of another age, and say “No- 
lumus mutare leges Angliae.” 

6. Indifference is no longer the part 
of the legal profession. There is ample 
proof. Some evidences may be permitted. 

That ancient barnacle, the common law 
distinction between local and transitory 
actions, has been abolished in many juris- 
dictions either by judicial practice or by 
legislation. (Cf. Little v. Chicago R. Co. 
(1896), 65 Minn. 48; 67 N. W. 846.) 

Notice pleading has been adopted in 
England, Michigan, the Municipal Court 
of Chicago and elsewhere (Cf. Sunder- 
land, “The Michigan Judicature Act of 
1915,” in Mich. L. Rev. XIV, 551). 

Workmen’s compensation acts 
been adopted in most of the states. 

The Torrens system of land registra- 
tion, involving many judicial or quasi- 
judical powers, has been widely adopted 
in recent years. 

The declaratory judgment procedure 
has been adopted in several states. 
an act was declared unconstitutional by 
the Michigan Supreme Court (in Anway 
v. Grand Rapids R. Co. (Mich. 1920), 
179 N. W. 350), but the decision has been 
universally disapproved by experts on pro- 
cedure (Cf. Rice, “The Constitutionality 
of the Declaratory Judgment,” in W. Va. 
L. Quar. XXVIII 2). A similar act has 
since been upheld by the Supreme Court 
of Kansas (in State v. Grove (Kans. 
1921), 201 Pac. 82). The existing con- 
stitutional convention of Illinois has re- 
ported a provision for the declaratory 
judgment, and for a consolidation of 
courts in Cook County. Several of the 
metropolitan centers have municipal 
courts with divisions into branches for 
differing kinds of cases with simplified 
procedure. 

Contractual arbitration acts have been 
adopted in practically all of the states and 
the irrevocability of submissions to arbi- 


have 
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tration has been held constitutional in 
Berkowitz v. Arib (1921), 230 N. Y. 261, 
130 N. E. 288, and in White Eagle Laun- 
dry Co. v. Slawek (1921), 296 Ill. 240, 
129 N. E. 753. Objections were made to 
these acts similar to those urged here by 
appellant. It was argued that trial by 
jury was denied, that the courts were 
ousted of jurisdiction, and that the act 
deprived the parties of property without 
due process of law. These points of objec- 
tion were overruled. These cases, we sub- 
mit, are practically conclusive of the ques- 
tions at bar. 

Small claims courts have been insti- 
tuted in the Municipal Courts of Chicago, 
Cleveland, Fort Leavenworth, Kansas 
City, Philadelphia, Portland, Topeka, and 
recently also in Massachusetts, California, 
and South Dakota by acts which provide 
for state-wide operation. 

In various states by changes of a con- 
stitutional and statutory nature, the 
courts have legislated procedural rules. 
Among these states are Michigan, Colo- 
rado, New Jersey, New York, Pennsyl- 
vania, and South Dakota. 

Many other evidences might be cited to 
support our point that the law profession 
is thoroughly aroused to the need of 
changes in the method of administering 
justice. This further evidence may be 
found in the reports of the various bar 
associations in recent years. Any attempt 
at enumeration would merely encumber 
this brief. For the details of the move- 
ments above briefly sketched see the Jour- 
nal of the American Judicature Society 
(now in the sixth volume), and, for an 
admirable summary, the article of Dean 
E. F. Albertsworth. “Leading Develop- 
ments in Procedural Reform” (Cornell L. 
Quar. (June, 1922), Vol. VII, 310). The 
extent of the interest in the subject is 
well reflected by Dean Pound’s “Bibli- 
ography of Procedural Reform” (in Jl. 
L. Rev. (Feb. 1917), Vol. XI, 451). 

The case at bar is simplified in two re- 
spects: (1) it touches only a question of 
law,—Is the Conciliation Act (Session 
Laws, 1921) constitutional ?—; and (2) 


the Act in question is authorized by the 
constitution of North Dakota (Sec. 120). 
The questions involved therefore reduce 
to these points: 


A. Did the legislature act in aeccord- 
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ance with the constitutional power? In 
other words, did the legislature establish 
a tribunal of conciliation ? 

B. Did the legislature in establishing 
a tribunal of conciliation contravene any 
other provision of the state constitution ? 

C. Does the Act violate the federal 
constitution ? 

Point One 

The first point was that the title of the 
act was defective in that the act contained 
matter not germane to the subject ex- 
pressed in the title. North Dakota de- 
cisions are liberal in respect to limitations 
upon the form of statutes, and since the 
question is practically a local one, there 
is no need for quoting on this point. 


Point Two 


That a defendant is deprived of the 
right of trial by jury is the second point 
urged. As to this, the brief says: 

1. The appellant (plaintiff below) 
could have had a jury trial in the Dis- 
trict Court had he desired it. The record 
here shows that a jury was waived in 
the District Court. 

The Conciliation Act does not provide 
for a trial by jury. The act provides 
(See. 12) that— 

“In case the party complained of shall 
fail to appear at the Conciliation hearing 
or for any other reason there shall be 
no settlement of the controversy by agree- 
ment of the parties [our italics], then 
the conciliator shall give to either or both 
of the parties, upon request, his certifi- 
cate to the effect that an attempt has 
been made in good faith by the moving 
party to effect a settlement.* * *” 

If an agreement is not effected, the 
plaintiff, upon obtaining his certificate, 
may proceed to sue in a court of com- 
petent jurisdiction where he may have a 
trial by jury if the law allows one in the 
case. 

It has been held that the constitutional 
guaranty of trial by jury is satisfied if 
a jury trial is afforded on appeal though 
such jury trial is not given in a court or 
tribunal of primary jurisdiction. Flour 
City Fuel & Transfer Co. v. Young 
(1921, Minn.), 185 N. W. 934. 
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The above case is the leading one relied 
on by the appellant for his contention. 
Unless we misapprehend it, it is conclu- 
sive against the appellant’s contention and 
is practically decisive for this case. The 
case arose on the Minnesota Act (Laws 
1917, c. 263) providing for the Concilia- 
tion Court of Minneapolis. The act did 
not provide for jury trial in the Concilia- 
tion Court. The defendant demanded a 
jury trial which was refused to him. The 
defendant brought certiorari to review a 
judgment for the plaintiff in the Con- 
ciliation Court. The Supreme Court of 
Minnesota held that since the defendant 
had a power to remove the case to the 
Municipal Court of Minneapolis, where a 
jury trial is given on payment of a trial 
fee, the constitutional guaranty of trial 
by jury was not violated. 

In the Young case, supra, the Supreme 
Court of Minnesota also held that the 
requirement of a $5 trial fee where the 
case was removed from the Conciliation 
Court to the Municipal Court, whereas 
the usual trial fee in the Municipal Court 
was $3, was not an unreasonable burden 
on the right to have a trial by jury and 
that the fee provision was constitutional. 
The Minnesota court did, however, rule 
that the provision of the Conciliation 
Court Act which required the party re- 
moving his case from the Conciliation 
Court to the Municipal Court, to give a 
bond undertaking to pay the judgment 
of the Conciliation Court and also the 
judgment of the Municipal Court is an 
unreasonable burden on jury trial and is 
invalid. The bond provision was ruled 
to be separable and it did not invalidate 
the remainder of the act. The bond fea- 
ture in the Minnesota act is not found 
in the North Dakota Conciliation Act 
and that element of the Young case does 
not require discussion here, although it 
may be remarked that a provision re- 
quiring the payment of two judgments 
based on the same claim—if that is the 
meaning of the bond provision—could 
hardly be sustained, whatever the rule 
might be if an act required a bond in 
the usual form. (Cf. Capital Traction 
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Vo. v. Hof, 174 U. S. 1: 19 Sup. Ct. 
Rep. 580: 43 L. ed. 873.) 

It may also be noticed that the Min- 
nesota Conciliation Court was not au- 
thorized in terms or created by the Min- 
nesota Constitution. It was the creation 
of the state legislature. The North Da- 
kota Conciliation Tribunal is expressly 
authorized by the constitution. 

2. The constitutional guaranty of 
trial by jury has no meaning if there is 
no trial. The proceedings before the 
Conciliation Board are not even in the 
nature of a trial. “ . - ’ 

If the contending parties come to an 
agreement before the conciliator, the con- 
ciliator “shall forthwith certify to the 
District Court * * * the terms of the 
agreement. * * *” If they do not agree 
he issues a certificate of attempt to con- 
ciliate. The conciliator can make no 
finding on the merits of the controversy. 
He cannot enter a judgment. He has a 
purely ministerial function of transmit- 
ting the terms of agreement to a court, if 
an agreement is reached. Greater powers 
than these are commonly exercised by per- 
sons whom no one has thought of denom- 
inating as judges or courts. Thus, clerks 
of courts may enter judgments by default 
or upon confession of judgment. The 
conciliator cannot effectually summon a 
party to the controversy. The party 
“summoned” to appear need not appear 
unless he wills. The conciliator cannot 
act against him if he fails to appear. Since 
he cannot enter a finding or a judgment, 
he cannot enforce one. There is wanting, 
every attribute which distinguishes a court 
from what is not a court. 

In a case relied on by appellant (Ap- 
pellant’s Brief, p. 19)—State v. Nast 
(209 Mo. 708: 108 S. W. 563)—where 
it is held that a committing magistrate 
is not a court, and where, also, by the way, 
it is said that calling an officer or agency 
of the state a “court” does not make it 
a court, a court is defined as “a body hav- 
ing the power to hear, determine, and de- 
cide” (pp. 566, 567). The conciliator 
has none of these powers — he does not 
hear, he does not determine, and he does 
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not decide. He does not “hear” in a 
technical sense because his function is to 
conciliate. It is true that the conciliator 
is empowered to receive the stories of the 
witnesses and the parties, but this is “to 
endeavor to effect an amicable settlement.” 
This is not a trial. It is the function of 
“good offices.” It is perfectly clear that 
the conciliator has no power to determine 
or decide. Since an organ or agency of 
the state which has no power to make a 
finding or enter a judgment is not and 
cannot be a court, it follows that a trial 
cannot be demanded or given in what is 
plainly not a court, and it likewise fol- 
lows that the constitutional guaranty of 
trial by jury finds no place where there 
is no trial. (The leading case for the 
definition of judicial power is Prentis v. 
Atlantic Coast Line (1908), 211 U. 8. 
210 (226); see, also, Lemke v. Horner 
(1922), 42 Sup. Ct. Rep. 250.) 

3. The Constitution of North Dakota 
(Sec. 120) in making provision for 
“Tribunals of Conciliation” expressly 
negatived the idea of trial by jury in 
matters of conciliation. The very idea 
of a tribunal of conciliation excludes the 
idea of a trial of any sort. If there 
can be no trial, there cannot be trial by 
jury. The constitution provides (Sec. 7) 
for trials by jury and in the later pro- 
vision (Sec. 120) it provides for tribunals 
of conciliation. These are not conflict- 
ing provisions. Nor is Sec. 120 an 
amendment of Sec. 7. In other words, 
Sec. 120 does not provide that in certain 
cases trials are to be held without a jury. 
It does provide that in certain matters 
there may be a procedure unlike the com- 
mon law procedure in that there is- no 
trial, no jury, no judgment, no execu- 
tion, but where the parties amicably meet 
and discuss their legal differences before 
an officer of the state in whom the con- 
tending parties may repose confidence, 
with a view to reaching an agreement 
which is to be certified to a court. In 
a word, the two sections deal with entirely 
different subject matters of procedure. A 


conciliation hearing is not a trial. The 


conciliation procedure also necessarily 
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must precede common law trial procedure 
because a common law trial leads to a 
finding or verdict and a judgment. After 
these steps, there is nothing to conciliate. 
The North Dakota Conciliation Act log- 
ically provides that the conciliation pro- 
cedure shall be a conditiom precedent to 
a trial. It could not logically be other- 
wise, since conciliation procedure and con- 
tentious procedure cannot coexist. The 
two things are as unlike as war and peace. 

The North Dakota Constitution does 
not give a definition of what is meant by 
a Tribunal of Conciliation (See. 120), 
but it is a familiar rule of constitutional 
construction that when provisions have 
heen adopted in a constitution which are 
derived from another jurisdiction, it will 
he presumed that the framers adopted the 
construction already made. (Brown vy. 
Walker, 161 U. 8. 591: 16 Sup. Ct. Rep. 
644: 42 L. ed. 819.) 

A. The history of the Conciliation Act 
can easily be traced. An account of the 
introduction of the North Dakota Senate 
bill is given in the Journal of the Amert- 
can Judicature Society (April, 1921), 
Vol. IV, No. 6, p. 165. A draft of “An 
Act to Provide for Conciliation” is pub- 
lished in Bulletin XV of the American 
Judicature Society entitled “Conciliation 
and Informal Procedure” (Dec., 1920). 
The Minnesota Conciliation Court was 
created in 1917 (Laws. 1917, c. 263). 
The history and antecedents of the Min- 
nesota act are stated in an article by Pro- 
fessor Vance in Minnesota Law Review 
(Feb., 1917), Vol. I, p. 107. Other dis- 
cussions of conciliation procedure by 
Nicolay Grevstad, by Judge Manuel Le- 
vine, and by Dean W. R. Vance are pub- 
lished in the Journal of the American 
Judicature Society (June, 1918), Vol. 
IT, No. 1, pp. 5, 10, 16 sqq. 

There can be no shadow of doubt that 
the Minnesota act was derived from the 
conciliation procedure of Norway and 
Denmark. That procedure negatives the 
idea of a trial by jury, or, indeed, any 
trial at all. In construing a constitu- 
tional provision this court said in State 
v. Taylor (22 N. D. 362; 133 N. W. 


1046), that the presumption is in favor 
of the natural and popular meaning un- 
derstood by the people at the time of 
adoption. 

B. The Legislature of North Dakota 
(Laws 1893, c. 45; Laws 1895, c. 8) 
has repeatedly given a construction to Sec. 
120 of the North Dakota act which nega- 
tives the thought of a jury trial in con- 
ciliation cases. In State v. Taylor, supra 
(at p. 374), this court said: 

“When the legislative assembly repeat- 
edly construes or interprets a constitu- 
tional provision, such construction or in- 
terpretation should be followed by the 
courts when it can be followed without 
doing violence to the fair meaning of the 
words used, in order to support the legis- 
lative action and give effect thereto, if 
the language construed admits of such 
construction.” 

C. Not only is it clearly demonstrable 
that the meaning of the words “Tribunals 
of Conciliation” have a well defined and 
widely understood popular and technica! 
meaning, especially in the states of the 
northwest, which are largely populated by 
Scandinavian inhabitants, but it is uni- 
versally conceded that such tribunals have 
# history which goes back to the roots 
of our common law. A conciliation tribu- 
nal is not a mere novelty. It is older 
than the courts. It is the germ from 
which all courts in all civilized countries 
grew up. Three diverse illustrations from 
ancient law may be tendered. (1) The 
Shield Scene in .Homer’s Iliad (Bk. 
xviii) is a striking picture of a centuries- 
remote conciliation court of the arbitra- 
tion type. (“Sources of Ancient and 
Primitive Law”: Evolution of Law 
Series: Little, Brown & Co., Boston 
(1915), Vol. I, p. 23.) (2) The de- 
scription by the great Antonine jurist, 
Gaius, of the sacramental action which 
antedated the Christian era, clearly shows 
are arbitral and voluntary elements in the 
administration of justice, — elements 
which persisted long after the rise of the 
political state (op. cit. p. 620). (3) 
The Nyals Saga, the great Icelandic epic, 
describes the conciliation procedure of the 
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1100s (op. cit. p. 122). The robust char- 
acters dramatically pictured in the Nyala 
are the forebears of many of the inhab- 
itants of the northwest. Their vigorous 
and yet peace-loving racial history is rep- 
resented in the North Dakota Concilia- 
tion Act of 1921. Its history traces back 
to the infancy of our law. It was the sole 
resort of men with unadjusted disputes, 
centuries before the courts of modern 
times were conceived. 

4. If it might be supposed that Sec- 
tions 7 and 120 are in conflict, the later 
provision would control because of its 
position in the constitution. If two pro- 
visions are in conflict the last in order of 
time or of position will prevail. 

A. The people of North Dakota in- 
tended to have a Tribunal of Concilia- 
tion of the legislature saw fit to establish 
it. As this court has said, the object 
sought by the constitution to be accom- 
plished must be kept in mind. 

Trial by jury would destroy the pro- 
cedure of conciliation. Conciliation and 
contention are fatally incongruous. 

B. The legislature is the exclusive 
judge of the means to be provided for the 
promotion of a constitutional object. 

C. There is even a presumption in 
favor of constitutionality by the mere fact 
of enactment of a statute. 

5. It being apparent that Sections 7 
and 120 are not in any way in conflict, 
and it being equally clear that a Tribunal 
of Conciliation does not import the idea 
of a jury trial or any trial whatsoever, 
the question remains whether a state has 
power to deny a jury trial where the state 
constitution is not violated. 

A. In the first place, even where a 
jury trial is required, the constitutional 
provision means that it is required only 
in cases where it was allowed prior to the 
adoption of the constitution. It does not 
include cases where jury trials did not 
obtain at common law. 

For example, a jury did not obtain at 
common law and cannot now be de- 
manded in equitable actions, in summary 
jurisdiction as in contempt of court, in 
actions created by statute, in default 
cases, in proceedings to bind over to a 
grand jury. 
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{t would seem to be clear that even if 
a conciliation proceeding could be con- 
sidered a “judicial” hearing in the strict 
sense, that a jury trial could not be de- 
manded for the reason that such a pro- 
ceeding was unknown to the common law 
at the time of, the adoption of the consti- 
tution. 

B. It is well settled that in judical 
proceedings, whether civil or criminal, a 
state may, if it chooses, dispense with trial 
by jury. Even in criminal cases, it may 
dispense with indictments, and may per- 
mit a conviction in felony cases by a jury 
of less than twelve. 

Maawell v. Dow, 176 U. S. 581. 

Walker v. Sauvinet, 92 U.S. 90. 

©. Summarizing the argument up to 
this point, we contend (a) that the Con- 
ciliation Board is not a “court,” that its 
procedure is not technically a “trial” pro- 
cedure, and that, accordingly, the consti- 
tutional guaranty of trial by jury is ir- 
relevant; and (b) even if the Conciliation 
Board can in any sense be regarded as a 
court, the North Dakota Constitution has 
contemplated a procedure without jury 
trial (since a jury has no place in a con- 
ciliation proceeding) and that such pro- 
cedure not being inconsistent with any 
provision of the state constitution is like- 
wise not repugnant to any provision of 
the Federal Constitution. 

6. We have already discussed the de- 
cision of the Minnesota Supreme Court 
holding the Minneapolis Conciliation 
Court Act valid. The decision in that 
case was a stronger decision than is re- 
quired here, inasmuch as the Minneapolis 
Conciliation Court was the creature of 
statute without the direct support of a 
constitutional provision. We believe that 
ease is decisive of the point now under 
discussion and is also practically con- 
elusive of all the other constitutional 
objections raised by the appellant. It may 
he of some value to call attention to two 
other statutes of recent years which in- 
volve the question of jury trial and other 
constitutional questions brought in issue 
here. It seems to us that the constitu- 
tional questions in those cases are directly 
analogous to the questions involved in this 
case, 
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A. The first of these statutes is the 
Workmen’s Compensation Act. (See N. 
D. Laws 1919, c. 162.) This statute in 
varying form has been enacted in nearly 
all the states of the Union. It was the 
most revolutionary legislation that has 
ever been seen in our system of law in 
modern times. It abolished rights of 
action and defenses recognized by the 
common law and cast liability on an em- 
ployer when he was in no way at fault in 
the management of his business. In the 
beginning, as is well known, this radical 
legislation met with the most energetic 
resistance wherever it appeared. In the 
beginning, also, a few states found it 
necessary to modify their constitutions in 
order to run the gauntlet of the courts. 
Five states have such constitutional pro- 
visions authorizing a workmen’s compensa- 
tion act. In the remainder of the states 
these acts have been initiated and sustained 
without direct constitutional authoriza- 
tion. The long and bitter legal struggle 
to fit the law to the needs of the new in- 
dustrial age has ended all along the line 
in surrender to this beneficent legislation. 
Every conceivable objection was raised. 
Every constitutional guaranty and inhibi- 
tion, state and federal, was invoked. It 
was urged that it was class legislation, 
that the classifications were unreasonable, 
that there was denial of equal protection 
of the laws, that there was denial of due 
process, that the obligation of contracts 
was impaired, that there was interference 
with liberty of contract, that the right 
of trial by jury was abolished, that the 
privileges and immunities of citizens were 
abridged, that there was a delegation of 
legislative and judicial power, that the 
title of these acts was defective, and, not 
to enumerate further, it was ever asserted 
that this legislation violated the guaranty 
of a republican form of government. This 
is now an old story and it is embalmed in 
a mountain of cases. The Union has not 
been wrecked as many predicted, the in- 
dustries of the country still function, and 
the legal profession grows and prospers. 
No state, so far as we are aware, has been 
willing to go back to the era of the am- 
bulance chaser and the clogged personal 
injury calendar, with the incidents of 


large numbers of disabled workmen end- 
ing their days in poorhouses while their 
starving families were scattered to the 
four winds of misfortune. 

It is not our purpose to urge a commis- 
sion form of government, but it may be 
pointed out that the courts must be re- 
lieved of some of their burdens if justice 
is to be properly administered. The legis- 
lature easily finds relief by the creation 
of boards and commissions, but the judi- 
cial function cannot be delegated in the 
same way. The state must either create 
more courts or find a more efficient mode 
of administering justice or must attempt 
to turn at various points the prodigious 
flood of litigation into channels where it 
will not inundate the whole judicial estab- 
lishment. The act under consideration 
is of the last type. It seeks to spare the 
state, the courts, the taxpaver and the 
citizen by diverting some part of the flood 
of litigation into a new channel. There 
can be no two ways of thinking about this 
effort. It is beneficent. It has worked 
well where it is now in practice in Nor- 
way and in Denmark, in Minneapolis, 
and elsewhere, and there is no reason to 
believe that it will work harm to the state 
or to society, or to any private person. 
There is no reason to suppose that it will 
even work evil to lawyers. Conciliation 
procedure we believe will put the legal 
profession on a higher plane. The work 
of the bar as a whole, so far as petty dis- 
putes are eliminated, will be of more 
dignified character. Trial work should 
under those conditions be better com- 
pensated and an improvement eventually 
may be expected in the preparatory work 
of presenting such cases as need judicial 
arbitrament. The net result will be an 
advantage to the bar and to society. 

B. The second of these recent statutes 
is the Arbitration Act. Many of the con- 
stitutional objections raised on this record 
were advanced against that act. In the 
same year (1921) that act was held con- 
stitutional in Illinois and in New York. 

White Eagle Laundry Co. v. Slawek 
(1921), 296 Il]. 240: 129 N. E. 753. 

Berkovilz v. Arib & Houlberg (1921), 
230 N. Y. 261:130 N. E. 288. 
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In substance these acts hold that an 
agreement to submit a controversy to 
arbitration is irrevocable. At common 
law such an agreement was revocable be- 
fore an award was made. 

C. In a wide sense, arbitration is a 
variant of conciliation. The reasoning in 
the above cases, we submit, controls the 
case at bar. The situation is even 
stronger where the parties are compelled 
to a procedure, judicial in nature, ending 
in an award outside of the courts, than 
where the parties are not compelled to sub- 
mit to an award. Under the Conciliation 
Act, the parties do not submit to an 
award; indeed, the conciliator cannot 
make an award even if the parties come 
to an agreement. If, therefore, an arbi- 
trator under the Arbitration Act does not 
exercise judicial power, as was held by the 
court in the Slawek case, then clearly a 
eonciliator who cannot make an award 
does not exercise judicial power, and, ac- 
cordingly, there is no trial in a technical 
sense and the constitutional guaranty of 
trial by jury can have no application. 

D. It may be doubted whether the ap- 
pellant can raise the question of trial by 
jury on this record. It is an elementary 
rule fortified by hundreds of cases that 
no person can raise a constitutional objec- 
tion to a statute unless he has shown that 
it actually and certainly has deprived 
him of a constitutional right. The plain- 
tiff did not ask for a jury trial, and since 
he did not ask for it, he can hardly be 
said to have been deprived of a jury trial. 
That question is not properly raised on 
this record. 

Point Three 

Appellant asserts that the act violates 
Sec. 13 of the North Dakota Constitution 
and Articles 5 and 14 of the Constitution 
of the United States. It is claimed that 
the. act could not abridge procedural 
rights in a claim existing prior to its pas- 
sage. Also that the state cannot forbid 
attorneys from practicing before concilia- 
tors. The record did not show that ap- 
pellant was an attorney or that his rights 
were in any way abridged, but, the brief 
continues : 
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Even if the appellant were in a_ posi- 
tion to raise the constitutional question, 
we are not ready to subscribe to the view 
of the appellant, if we understand his 
position, that the legislature may not re- 
quire a litigant to appear in a matter 
preliminary to litigation either in person 
or by an agent. 

It is settled that there is no right to 
be admitted to practice law. 

Bradwell vy. Illinois, 16 Wall. (U. 8.) 
130. 

Danforth v. Egan, 22.8. D. 48: 119 N. 
W. 1021. 

Cohen v. Wright, 22 Cal. 293. 

Ex Parte Hunter, 2 W. Va. 122. 

The language of the courts in these and 
in other cases is: “The right to practice 
law is a privilege or license”; “It is not 
a contract”; “It cannot be holden to con- 
fer any vested privileges, but is liable to 
be modified in any manner which the 
public welfare may demand”; “It is not 
a constitutional right but merely a priv- 
ilege”; “It does not rise even to the dig- 
nity of an office”; “It is a mere statutory 
privilege”; “It is subject to the control 
of the legislature.” 

It has also been ruled that a tax on 
attorneys is not unconstitutional. 

Ohio v. Gazlay, 5 O. St. 14. 

St. Louts v. Sternberg, 69 Mo. 289. 

Baker v. Lexington, 21 Ky. 809: 53 8. 
W. 16. 

Since the point is not involved on this 
record, further discussion is unnecessary, 
but in leaving it we may be permitted to 
recall that in the ancient beginnings of 
our system of law, parties never appeared 
by attorney. (See “Primitive and Ancient 
Legal Institutions”: Evolution of Law 
Series (Vol. II) p. 643 (Heusler) : cf. 
also “Sources of Ancient and Primitive 
Law” (op. cit. Vol. 1) p. 122. (Icelandic 
Procedure) ). It may also be recalled 
that in the later development of Jaw, at- 
torneys were often excluded from par- 
ticular.-kinds of cases. Thus Blackstone 


(Comm. iv, 355) tells us “it is a settled 
rule at common law that no counsel shall 
be allowed a prisoner upon his trial upon 
the general issue in any capital crime. 
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ue? 


See also Comm. iii 25). In 
various American colonies, in Virginia 
and elsewhere, attorneys were entirely 
excluded from the courts. Thus in Mas- 
sachusetts Colony attorneys were excluded 
for a period of about fifty years. 

Just one word more may be indulged. 
If the Conciliation Board is not a court, 
as is clear that it is not, an attorney can- 
not complain that he is not permitted to 
practice law before it. 

Point Four 

Under the fourth point, in which Ap- 
pellant avers that the act impairs the obli- 
gation of contracts, it is urged that: 

“The members of the Bar of this State 
had a valid and existing contract with 
the state to represent litigants in all 
courts and in all proceedings. See ‘Cer- 
tificate of Admission,’ ” 

This claim was deemed to have been 
met in the decisions and argument quoted 
under point three. 

Point Five 

Among other points Appellant claims 
that the classification which makes con- 
troversies involving less than $200 sub- 
ject to conciliation procedure is unjust. 
As to this the Society points out that the 
classification is identical with that which 
separates causes between justices of the 
peace and District Courts. 

Point Six 

Here Appellant invokes Sec. 22, Con- 
stitution of North Dakota, which pro- 
hibits the impairment of the obligation of 
contracts. In the Society’s brief the point 
is discussed under points three and four. 

Point Seven 

Assuming that a Conciliation Board is 
a court, Appellant points out a number of 
discrepancies with the judiciary article of 
the constitution. In opposition it is 
argued that no new court is created by 
the act. 

Point Eight 

Here it is claimed that a plea of res 
judicata cannot be pleaded after the Con- 
ciliation Board has acted, because of de- 
fective procedure. As to this it is 
answered that the report of the Concilia- 
tor, required by Sec. 11 of the Act, and 
entered of record by the District Court is 
sufficient. 
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; Conclusion 

The Society’s brief concludes with the 
following : 

The Conciliation Act is an experiment 
on American soil. It may work well or 
it may work badly. With that the court 
is not concerned. It is not a condition 
precedent of valid legislation that it must 
be of such character as to convince the 
court of its wisdom or desirability. In- 
stances are plentiful where legislation 
misses fire, where it fails to achieve an 
intended object, where it proves unsatis- 
factory to the community, but it has never 
been supposed in constitutional theory 
that such considerations were to be enter- 
tained by the courts in their very limited 
sphere of supervision over the activities 
of the legislature. If such considerations 
were legitimate in a judicial inquiry, the 
available evidence touching conciliation 
procedure is favorable from the stand- 
point of legislative policy. Ten years’ ex- 
perience will silence all preconceived 
notions. The transition period must be 
bridged and the novelty must wear off be- 
fore even the legislature would be justi- 
fied in taking a backward step. 

It is fortunate that the first state-wide 
Conciliation Act in the United States is 
being put to test under the most favor- 
able conditions—in a state without great 
metropolitan centers and among inhabi- 
tants many of whom are familiar with the 
advantages of conciliation procedure in 
the country whence the North Dakota Act 
was derived. The success or failure of 
the Act will perhaps depend in large 
measure upon the personnel of the Con- 
ciliation Boards. If it succeeds, the 
North Dakota example will rapidly be 
imitated in other states. If it fails, the 
legislature of North Dakota may be de- 
pended upon to take action accordingly. 
In purpose, it is a beneficent piece of 
legislation. It is intended to serve the 
public welfare. It is a measure of public 
justice. It violates no vested right. It 
impairs no obligation. It takes away no 
remedy. It deprives no man of his prop- 
erty. It is, we respectfully submit, a 
valid enactment in all respects upon the 
record. 











The Lawyer as a Privileged Servant of 
Democracy 


Letter on Legal Education by Mr. Alfred Z. Reed, Author of Carnegie 
Bulletin, “Training for the Public Profession of the Law” 


Dear Sir: 

Your December number contains a 
paper read last year before the Arizona 
Bar Association which places the follow- 
ing interpretation upon views expressed 
by me in my recent volume, 7'’raining for 
the Public Profession of the Law: 

“Mr. Reed seems to feel that by requir- 
ing high standards of education, our law- 
makers, executives and judiciary will 
Lecome an aristocratic class, and will not 
be close to the people.” 

It would be somewhat surprising that a 
volume published under the auspices of 
the Carnegie Foundation for the Ad- 
vancement of Teaching should repudiate 
high educational standards on_ the 
crounds alleged, or for that matter on 
any grounds. Certainly nothing was 
farther from the mind of its author. If 
ihe volume has produced this impression 
upon any reader, there must be something 
wrong either in its manner of presenta- 
lion, or in the care with which it has been 
vead. I should be the first to acknowledge 
that in a piece of work that was primarily 
intended to be an accurate and authorita- 
tive statement of facts I regarded the 
vonclusions to which these facts led me 
as of subordinate importance. Intention- 
ally I did not organize the volume for the 
purpose of proving any particular thesis 
of my own. If for this reason the con- 
clusions have not been always clearly 
understood, I must accept my full share 
of responsibility for this outcome. Yet 
I cannot think that responsibility for mis- 
understanding is mine alone. A _ hasty 
jumping at my assumed conclusions, for- 
tified by quotation of words wrenched 
from their context, tends to produce the 
same result. The paper of the gentleman 
from Arizona contains an illustration in 
point. He quotes the words that I do not 
now italicize, and only these words, out of 
the following passage in my volume: 

“The scholarly law school dean properly 
seeks to build up a ‘nursery for judges’ 
that will make American law what Ameri- 
can law ought to be. The practitioner bar 
examiner, with his satellite schools, prop- 


erly seeks to prepare students for the im- 
mediate practice of the law as it is. The 
night school authorities, finally, see most 
clearly that the interests not only of the 
individual but of the community demand 
that participation in the making and ad- 
ministration of the law shall be kept 
accessible to Lincoln’s plain people. All 
these are worthy ideals. Taken together, 
they roughly embrace the service that the 
public expects from its law schools as a 
whole. But no single institution, pur- 
suing tts special aim, can atlain both the 
others as well.” (Page 418.) 

This passage may not be regarded by 
all as stating sound doctrine. Taken by 
itself, it may not even be an adequate 
formulation of doctrine that I believe to 
be sound. But if read in its entirety it 
can hardly be held to substantiate the im- 
pression which the gentleman has formed 
as to what this doctrine is. I do not for 
a moment charge him with deliberate mis- 
representation. He does not profess 
clearly to understand my meaning. He 
does not explicitly put forward the quo- 
tation as evidence that his impression as 
to what: my meaning may be is correct. 
But to quote me at all in this imperfect 
way, in a paper that purports even tenta- 
tively to express my views, has the un- 
intended effect of misleading his readers. 

Since my most important conclusion, 
although recently accepted by the Wash- 
ington Conference on Legal Education, 
was somewhat of a novelty at the time the 
volume appeared, it may help to clarify 
the situation if I now briefly restate it. 

It is a truism among those interested 
in promoting a sound system of legal edu- 
cation and admission to the bar that com- 
petency and character can best be de- 
veloped by raising the existing standards 
of legal education ; and furthermore, that 
among the manv ways in which these 
standards might be raised, an increased 
attention to the general educational quali- 
fications of our prospective lawyers is per- 
haps the most fruitful and important. No 
one subscribes to this view more strongly 
than does the present writer. 
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Saturated as he has been, however, with 
the reading of old Bar Association pro- 
ceedings, he has discovered that this doc- 
trine has been preached for many years, 
with scant effect. Asking himself the 
reason why, he persuaded himself, if not 
others, that it was because most of those 
who have preached it have grasped only 
half the truth. It is true that competency 
and character among lawyers can best be 
developed by the means described. If this 
were the only desideratum, it would 
naturally follow that a restriction of the 
legal profession to college graduates 
should be immediately sought, and indeed 
would probably already have been at- 
tained. But—shocking as this statement 
may sound to some who hear it enunciated 
for the first time—the pursuit of com- 
petency and character does not constitute 
the sole fundamental principle on which 
we may proceed. There is that in the 
nature of the legal profession in a self- 
governing community which requires that 
access to its ranks should be kept open, 
on as nearly as possible equal terms, to all 
elements in the community. Or if the 
phrasing of the Washington Conference 
be preferred: 

“Since the legal profession has to do 
with the administration of the law, and 
since public officials are chosen from its 
ranks more frequently than from the 
ranks of any other profession or business, 
it is essential that the legal profession 
should not become the monopoly of any 
economic class.” 

(Fifth Resolution.) 

This principle is neither more impor- 
tant nor less important than the principle 
that the privileged servants of democracy 
should be competent and of high char- 
acter. Both principles together must 
always be kept in mind. It is this un- 
fortunate complexity of its ultimate aim 
—a complexity forced upon us by our 
fundamental political ideals—that dis- 
tinguishes, in this country, preparation 
for the law from preparation for other 
learned professions. The coexistence of 
two quite different considerations, to each 
of which equal respect must be paid, has 
retarded the development of a proper svs- 
tem of legal education and admission to 
the bar in the past, and makes it vastly 
difficult to agree upon a constructive pro- 
gramme for the future. 


In the past these two principles have 
tended to be upheld by separate elements 
in the community, each to the exclusion 
of the other. On the one side have been 
those who have preached the raising of 
standards, irrespective of any considera- 
tion other than the value to the com- 
munity of the thoroughly expert. On the 
other side have stood those who have 
fought to make it possikje for young men 
of modest means to enter the privileged 
class of lawyers. On both sides there has 
heen much sincerity, but on both sides 
institutional interests have also been to 
some extent involved. This has some- 
times injected a note of asperity into the 
discussion. The actual arguments have 
become somewhat staled by repetition. On 
the whole, those who have pleaded for 
higher standards have had the best of the 
argument, but the upholders of the claims 
of future Abraham Lincolns have had the 
hest of the fight. In no state are bar admis- 
sion requirements today so high as to make 
it impossible for all social elements to be 
adequately represented in the legal pro- 
fession. In the great majority of states, 
and perhaps in all, the requirements are 
certainly far lower than they need be, even 
from this single point of view. The law 
schools themselves are divided. Some 
aim primarily to give the best possible 
legal education to those who can afford to 
pav for it, and make merely such inci- 
dental provision as is practicable for un- 
usually capable students of modest means. 
Some aim to do little more than to enable 
as many applicants as possible to satisfy 
the low requirements for admission to the 
bar. Finally, between these two extremes 
stand a large number of schools that are 
open to the charge of maintaining en- 
trance requirements and hours of instrue- 
tion that can be criticised as imperfectly 
adapted to the successful accomplishment 
of either aim. Such has been the effect 
of permitting two ideals to clash. and 
looking to surrender or compromise to 
terminate the controversy. 

In place of this. it is now suggested 
that all who are sincerely interested in 
the improvement of our present system 
of preparation for legal practice should 
unite in the pursuit of two distinct but 
not incompatible aims. Educational 
standards should by all means be raised: 
but likewise equal opportunity to satisfy 
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these raised standards should be provided 
to all classes in the community. The 
Washington Conference on Legal Educa- 
tion recognized the wisdom of this policy. 
It endorsed, with one modifying interpre- 
tation, a concrete plan for higher stand- 
ards recommended by the American Bar 
Association, but at the same time it 
adopted the following highly significant 
resolution : 

“Whenever anf state does not at pres- 
ent afford such educational opportunities 
to young men of small means as to war- 
rant the immediate adoption of the stand- 
ards we urge the bar associations of the 
state to encourage and help the establish- 
ment and maintenance of good law 
schools and colleges, so that the standards 
may become practicable as soon as pos- 
sible.” 

(Eighth Resolution.) 

The concrete standards that were en- 
dorsed at Washington do not in all re- 
spects commend themselves to the writer 
as those which could most fruitfully be 
promulgated at the present time. But 
the general attitude of the Conference 
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was in entire harmony with what he re- 
gards as his most important conclusion. 
It is left now to the responsible authori- 
ties in each state to determine whether 
the immediate adoption of these stand- 
ards can be reconciled with the principle 
that access to the legal profession must be 
kept open to all social elements in the 
community. Recognition of this principle 
means, of course, that standards which 
fully ensure competency and character 
cannot be secured as quickly as we should 
like. But neither can they be quickly 
secured by a struggle between those who 
recognize the validity of this principle 
and those who do not. It is respectfully 
submitted that the effort to harmenize 
these two points of view cannot fairly be 
ascribed to a feeling that political consid- 
erations stand in the way of promoting, 
by all practicable means, higher standards 
for the training and admission of every 
tvpe of lawyer. 
—Alfred Z Reed. 
522 Fifth Avenue New York City, Janu- 
ary 5, 1923. 





Lawyers’ Seminar in Jacksonville 


Programme Stimulates Professional Interest in Florida’s Legal Prob- 
lems—In Illinois Secretary Stephens Conducts a 
Bar Lecture Bureau 


“The law is a learned profession.” This 
was the declaration with which Chief 
Justice Taft opened his address to the 
Conference on Legal Education held last 
February in Washington. His second 
declaration was, “The law is a learned 
profession,” and his third was even more 
emphatic in shifting the emphasis, thus: 
“The law is a learned profession.” 

These words come to mind on receiving 
from the Jacksonville (Fla.) Bar As- 
sociation the programme of the Jackson- 
ville Lawyers’ Seminar, which follows: 

Jacksonville Lawyers’ Seminar 

The Jacksonville Bar Association has 
arranged a Lawyers’ Seminar. The Semi- 
nar will hold four meetings, as follows: 
November 2nd, 9th, 16th and 23rd, the 
first four Thursdays in November. 

The hour for these meetings will be 


four o’clock in the afterroon. This hour 
is more convenient than an evening hour, 
and less hurried than a luncheon. By 
marking up these appointments in ad- 
vance, the -Seminar will! not conflict with 
other matters. 

Through the courtesy of the Old Colony 
Club, the Seminar will meet in the rooms 
of this Club in the Mason Hotel. 

The subjects, speakers, and references 
for advance reading are: 


November 2nd: 
SUBJECT: SUGGESTED paRROVE MENTS 
IN FLORIDA STATUTE LA 
SPEAKER: MR. GEORGE C. BE =DELL. 
Reference: eee General Statutes of Florida. 


November 9 
SUB Ect: 
SPE 
Risctoaes 
Warren. 


» QUIRK. GAMMON AND SNAP. 
E. KAY. 


Ten Thousand a Year, by Samuel 


November 16th 
SUBJECT: ADMINISTRATIVE LAW. 
. L°ENGLE. 


56 Fla. 617; 
12 C.J. 844 et seq. 


SPEAKER: MR. E. 
Reference: State v. A. _ a 


6 R. 
’.L. 177 et seq.; 
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November 23rd: 
SUBJECT: DECLARATORY DECREES IN 
FLORIDA. 
SPEAKER: MR. H. P. ADATR. 


References: 12 A. L. R. 52, nete; State v. 
(Kan.), 201 Pac. 82. 


A reading of the references before at- 
tending the respective meetings will make 
the principal addresses more valuable and 
interesting. Questions and discussion by 
those in attendance will be invited. 

Testing A New Idea 

Lawyers occasionally meet to discuss 
legal and legislative problems but rarely 
if ever have the lawyers of a locality 
framed a set programme of this sort. The 
matter appears to be of no slight conse- 
quence. It is easy to make an interesting 
programme for a state bar association, be- 
cause those attending have laid aside pro- 
fessional cares and are of a_ receptive 


Grove, 


mind, 
But the problem of making the - local 
bar association meeting interesting, 


stimulating, possibly instructive is one 
not yet solved and, in fact, hardly real- 
ized. It should be realized because it is 
of very great importance. The lack of 
proper programmes for local bar associa- 
tion meetings is the principal reason for 
the failure to hold these meetings regu- 
larly and for the perfunctory nature of 
the few that are held. 

Good fellowship is not enough to make 
such meetings successful because the mem- 
bers of the local bar who care to see each 
other have too many other opportunities 
If they are to be induced to turn out 
specially for a bar meeting there must be 
a greater inducement. The dinner fol- 
lowed by impromptu remarks is commonly 
relied upon for this inducement, but often 
with little success. The busy lawyer and 
the serious minded lawyer are likely to 
remain away from such meetings. 

Consideration of such facts doubtless 
had something to do with the proposals 
several years ago for a lawyers’ seminar, 
by Mr. Henry C. Clark of the Jackson- 
ville bar. His suggestions looking to the 
adoption of the plan by the bar universally 
were published in the Journat (Vol. III, 
No. 5) under the title “Building Up the 
Law.” Or it may be that the originator 
had in mind only the advantage to accrue 
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to the law through the discussion of 
statutes and decisions. This is of course 
the larger side. But until the smaller bar 
associations find a means for securing the 
attendance of members there is no op- 
portunity for the discharge of the profes- 
sion’s duty in scrutinizing law in the 
making and assisting courts and legis- 
latures with expert counsel. 


Publicity Favorable to the Bar 


Reports published in the Jacksonville 
papers prove that the seminar, at the time 
this is written, has more than justified 
the hopes of its founder. The attendance 
at meetings has been generous. An in- 
teresting byproduct has been the publicity 
given by the papers. The reports have 
been very full, the Florida Times-Union 
devoting four and one-half columns to 
Mr. L’Engle’s address of Nov. 16 on Ad- 
ministrative Law. While there are not 
many lay readers who will profit by read- 
ing a technical legal paper they cannot 
but be impressed by the fact that “the law 
is a learned profession” and that the local 
bar is devoting thought to legal problems. 

An integration of the profession is 
surely on its way. In a number of states 
the building up of the state association 
has been seen to call for the building up 
of the locals. In Washington the county 
bar associations have been admitted en 
masse to the state association. In Ohio 
a special secretary is employed in secur- 
ing members. In Illinois district associa- 
tions have been created to afford. greater 
intercourse than is possible through a 
single annual state meeting. The meet- 
ings of the district associations are held 
mainly for the purpose of discussing pub- 
lie questions. 

Mr. R. Allan Stephens, secretary of the 
Illinois State Bar Association, has real- 
ized very keenly the importance of stimu- 
lating the profession by making local 
meetings interesting and profitable. He 
came to the conclusion that the study of 
serious topics would interest lawyers and 
arranged for speakers on a number of 
subjects of current interest and offered 
their services to the local associations. 
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There have been, during the past two 
years, many profitable sessions. Secre- 
tary Stephens has in fact been conducting 
a little lecture bureau, and with promis- 
ing results. 

The Illinois plan has its merits, since 
it brings to every willing county bar, how- 


OF THE 


ever small, one of the ablest practitioners 
in the state in the particular field of law 
to be considered. It is not competitive 
with the Jacksonville seminar plan 
worked out by Mr. Clark. There is no 
reason why both should not be encouraged 
in every state. 





Illinois Rejects Proposed Constitution 


Cook County Court Consolidation Practically Escapes Criticism in 
Storm which Sweeps New Instrument into the Discards 


The first constitution voted on in fifty- 
two years in Illinois was rejected De- 
cember 12 with an adverse majority of 
over three-fourths of a million votes. The 
proposed constitution was in important 
respects a better one in the matter of 
judiciary organization and powers than 
any that has ever been drafted. It pro- 
vided a single trial court for Cook 
County’s three million people, thus grap- 
pling with one of the most pressing prob- 
lems of our times in an intelligent and 
courageous manner. 

There is ground for congratulation in 
the fact that the intense and almost uni- 
versal dissatisfaction with the constitu- 
tion spared the unification of Cook 
County courts. There was a little op- 
position to placing the power of appoint- 
ing chief justices in the Supreme Court, 
but no critic objected to the unification 
of all the courts of record into one. This 
unification doubtless did inspire the fight 
against the constitution as a whole by 
clerks of courts whose offices would be 
abolished and by twenty-five of the judges 
of the Circuit and Superior Courts, but 
none of these objectors openly made any 
point of the consolidation. The essential 
feature of unification and orderly struc- 
ture appeared to be incontestible. 

The chief criticism of the judiciary 
article was that it conferred rule-making 
power on the Supreme Court and also 
empowered that tribunal to appoint 
judges of the Appellate Court. The 
jealousy of the Supreme Court is on 
political grounds. The -limitations on 
legislative power, the weakness and in 
efficiency of the legislature and the abun- 
dance of statutory regulation in the old 


constitution have all contributed to make 
the Supreme Court final arbiter in many 
political struggles, and as such it natu- 
rally arouses jealousy. 

The tremendous majority against the 
constitution proves one thing—that it is 
impossible in such a state as Illinois to 
secure adoption of a constitution sub- 
mitted to a single vote. Such a unit sub- 
mission results in uniting all dissatisfied 
persons. It further enables every op- 
ponent to assign a false reason for his 
opposition, so that special interests can 
masquerade under patriotism, or what 
not. No form of politics makes stranger 
bedfellows than the unit vote on a con- 
stitution in a state as populous and di- 
verse as Illinois. 

The convention hung together for 
nearly three years and so worked out 
necessary compromises. But the electorate 
gleefully rejected the compromises, each 
side expecting to get a second chance and 
a larger share. The more irritating sub- 
jects should have been exposed to separate 
votes, but the delegates believed that the 
electorate would swallow some unpalat- 
able features along with the rest. This 
was an estimate not tenable since the fail- 
ure of New York’s constitution in 1915. 

The greatest difficulty which confronted 
the convention, one which nearly wrecked 
it, was in determining the representation 
to be accorded to Chicago. Under the old 
constitution the metropolis will in a few 
years be entitled to more representatives 
in the legislature than the rest of the 
state. In view of this the legislature has 
refused since 1900 to redistrict in accord- 
ance with the constitution. The com- 
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promise as worked out provided that Chi- 
eago should be permanently limited to a 
minority of the senate. 

A huge metropolis is an anomaly in a 
state. Except for national purposes it 
should not be part of a state the re- 
mainder of which is different in every 
respect. But it is readily possible to 
reconcile the anomaly on this theory— 
that the city should have a large measure 
of home rule powers, and in return there- 
for should accept a permanent limitation 
of representation. It is intolerable that 
either city or country should dominate 
the other, for that is the antithesis of 
self-government. This principle was 
skillfully applied in the proposed consti- 
tution, but it did not by any means fore- 
stall opposition. 

Permission to the legislature to adopt 
an income tax law probably proved the 
most damaging argument in the hands 
of unscrupulous opponents. It was in- 
tended by the convention to enable the 
state to reach some ten billion dollars 
worth of intangible property which is 


escaping taxation. But the masses were 
easily persuaded that this was a scheme 
to load an additional burden on their 
shoulders. There has probably never been 
such a mendacious campaign in the his- 
tory of the country, a natural consequence 
of permitting a popular vote on an ab- 
struse and many-sided subject with in- 
tense personal interest free to inject every 
kind of prejudice and misrepresentation. 

In every large and diversified state 
there should be a separate submission of 
questions which arouse feeling. There 
should be also as a preparation for voting 
an understanding of the defects of the 
existing constitution. In Illinois both of 
these principles were ignored. The people 
do not realize that the old constitution is 
a daily curse in hundreds of ways. They 
have been fed up with stories of how 
mighty they are and “booster” talk but 
have not been taught the simplest facts 
concerning their own state. In conse- 
quence of this many evils must be endured 
indefinitely which would have been exor- 
cised by the proposed constitution. 





American Judicature Society 


To Promote the Efficient Administration of Justice 


31 W. Lake St., Chicago, IIl. 
Directors and Officers 


HARRY OLSON, Chairman, 
Chief Justice of the Municipal Court of 
Chicago. 
HENRY M. BATES, 
Dean of Michigan University Law School. 
CHARLES A. BOSTON, 
Chairman, Conference of Bar Association 
Delegates. 
CHARLES S. CUSHING, 
of the San Francisco Bar. 
WALTER F. DODD, 
of the Chicago Bar. 
WOODBRIDGE N. FERRIS, 
United States Senator for Michigan. 
MAJ. JAMES PARKER HALL, 
Dean of the University of Chicago Law 
School. 


AUGUSTUS R. HATTON, 
Professor of Political Science, Western 
Reserve University. 
JUDGE EDWARD W. HINTON, 


Professor of Law, University of Chicago 
Law School. 


FREDERICK W. LEHMANN, 
of the St. Louis Bar; former President of 
the American Bar Association. 
WILLIAM DRAPER LEWIS, 
of the Philadelphia Bar. 
GEN. NATHAN WILLIAM MacCHESNEY, 
of the Chicago Bar; Chairman of the Con- 
ference on Uniform State Laws. 
COL. ROBERT W. MILLAR, 
Professor of Law in Northwestern Uni- 
versity School of Law. 
AMOS C. MILLAR, 
of the Chicago Bar; former President of 
the Chicago Bar Association. 
ROSCOE POUND, 
Dean of Harvard Law School. 
REGINALD HEBER SMITH, 
of the Boston Bar. 
MAJ. EDGAR B. TOLMAN, 
of the Chicago Bar; editor of the Ameri- 
can Bar Association Journal. 
COL. JOHN H. WIGMORE, 
Dean of Northwestern University School 
of Law. 
HERBERT HARLEY, Secretary. 











he decisions of the 
United States Su- 


preme Court are 











now appearing in the semi- 
monthly issues of the Su- 








preme Court Reporter. 





And they are most interesting 
and far reaching in their char- 
acter. 


It is not too late toenter your 
subscription for this year—we 
will send you the pamphlets al- 
ready issued at once and the 
future numbers as issued. 


Then, at the end of the term, 
you will receive the permanent 
buckram-bound volume, con- 
taining all of the decisions for 
the entire year. 


All of which will only cost 


WEST PUBLISHING CO. 
St. Paul, Minn. 


On acceptance of this order, you may enter 
my subscription for the Supreme Court Re- 
porter, bound in buckram, beginning with vol- 
ume 43, at $6.00 a year, including semimonth- 
ly advance sheets during the term of the court. 











